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of Prevailing Rate Employees Who Negotiate
Their Wages

DIGEST: 1. Section 9(b) of Pub. L. 92-392, governirg

prevailing rate employees, exempts
bargaining agreements, in effect on

August 19, 1972, containing wage
setting prodisions. Certain United

States Information Agency radio broad-
caEt technicians are covered by such
an agreement and therefore may con-
tinue to negotiate wage setting proced-

ures until'the parties agree to delete
wage setting provisions from their

agreement, Then such employees
would be governed by the Prevailing
Ra t e Statute, 5 U. S. C. subchapter TV,
chapter 53.

2. Prevailing fate employees serving under
bargaining agreements expinpted from

effects of the prevailing Rate Statute,
5 U. S. C. Subehapter IV, chapter 53, may

negotiate wagci and. employee benefits
otherwise covered by provisions of that
statute. However, they may not negotiate

pay and employee benefits governed by
other statutes and regulations, such as
overtime pay and retirement benefits.

This action involves a request from Mr. Edward .J. Nickel,

Assistaht Director (Admninistration and Management). United States

Information Agency (USIA). for a ruling on whether the bargaining;

unit coinprised of prevailing riate radio broadcast technicians

represented by Local 1418, National Federation of Federal Employees

(NFFE), is covered by the provisions of the Act of August 19, 1972,

public Law 92-302 (86 Stat. 564), tile prevailing waige law, whidh

has been ccdified as subchapter IV, chapter 53, of title 5, United

States Code.

Local 1418, NlFFE anc USIA entered into a collective

bargaining agreement on August 15, 1960, which has governed their

relationship since that time. Article XI of the agreeminent cslablishld
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a Joint Wage Council consiiting of four voting members representing
both management and the union. The duties of the council are set
forth In section 3 of Article XI of the agreement as follows:

"Scction 3. The Council will meet on call by the
ha'Irman or upon the request of any voting member.

The function of the Council shall be to consider
and make recommendations to the Chief. Domestic
Service Personnel Division, concerning the
timing of wage surveys: the identification of
data sources and jcbs to be surveyed; the selection
of data dollectors to conduct the survey: and the
proposed wage schedule to be estiblished by the
Chief. Domestic' Service Personn'jl Division based
On'the data collected. Wage surveys will be
scheduled on the approximate anniversary of
the last annual survey unless major changes in
industry or other compelling reasons justify a
change in schedule. "

The waiges of the prevailing rate employee in the bargaining unit
are fixed in accordance with a special .wage schedule established as
a result of a wage earvey conducted onmthe basis of recommendations
of the Council,, When Public Law;92-392 was enacted in August
1972. USIA assumed that employees in the bargaining unit were
covered by the prOVisi6hs' of that law'ahd atteimpted to Ynake wage
sefting;procedures confoAn to provisions of the law. It wan not
until August 27, 1075, after USIA sou'ght advit e and approval from
the Civil Service Commission as to' whether the timing and coverage
of the wage survey could be changedI, that Ihe Commisslon advised
USIA that it had no authority to apprpve 6r' disapprove the reqiuest
because section 9(b) of Public Law 92-392 (5 U.S.C. 5 534; note,
Supp. V, 1975) excluded that bargaining unit from coverage of the
provisions of the prevailing rate law.

The USIA is currently involhcd in contract negotiations in which
the union'is attempting to negotiate specific pay issues and the
agency is understandably concerned with the legal ramifications of
such negotiations.

For this reason, USIA requests a ruling on the following 'three
questions regarding that agency's authority to negotiate employee
compensation.
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Question 1 "Does the fact that the Agency negotiates the
mechanism (survey methodology) by which
employees' wagEs are established mean that
sald wages are 'negotiated' and therefore
said employees are exempt from PL 92-392?"

IWe arc of the opinion that this question mnst be answered in the
affirmative. Our view is based on section 9(b) of Public Law 92-392
which provides as follows:

"(b) The amendments made by this Act shall not
be construed to--

"(1) abfdCite, modify, or otherwise
affect in any way the provisions of any con-
tract in 6ffect'on the date of enactment of
th4is ~Act pertaining to the wages, the terms

X ' and conditions of employment, \and other
emj7ployment benefits, or any of 'thteforxgoing
n-2atters, for Goveiunment prevailing rate
employees and resevting from negotiations
between Government agenciei and organiza-
tions of Government employees;

| |"(2) iullify. curtail, or otherwise impair
in any' way the right of any party to such
contract to enter into negotiations after the
date of enactment of this Act for the renewal,
extension, modification, or imhprovement of
the pruvisions of such contract or for the
replacement of such contract with a new
contract: or

"(3) nullify, change; or otherwise affect
in any, way after such date of enactinent any
agreement, arranemerit, or understanding
in effect on such date with respect to the
various items of subject mattar of the
negotiations on which any siih contract in
effect on such date is baseci or prevent the
inclusion of such items of subject matter in
connection with the renegotiation of any such
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contract, or the replacement of such contrart
with a new contract, after such date. "

The legislative history of section 9(b) is explicit as to what it was
intended to accomplish

"Savings clause for existing agreements

"Section 9(b)(1) of the bill. with the committee
amendment, provides that the amendments made by
the Act shall not be construed to abrogate, modify,
or otherwise affect the provisions of any existing
contract pertaining to the wages, conditions of
employment, and other empjoyment benefits of
Government employees, which contract resulted
from negotiations between agencies and einployee
organizations. Paragraph (2) of section 9(b) states
that the provisions of any contract in effect on the
date of enactment of the Act may be renewed, ,
extended, modified or improved through negotiativn
after the enactment date of the Act. Paragraph (3)
of section 9(b) provides that the Act shall not 4ffect
any existing agreement between agencies and~em-
ployee organizations regarding the various iteims
which are negotiable, nor shall the Act preclude
the inclusion of new items in connection with the
renegotiation of any contract.

"The provisions of section 9(b) are directed at
those groups of Federal en fploy es whose wages and
other terms or benefits of employment are fixed in
accordance with contracts resulting from negotiations
between their agencies and employee crganizations.
* * * It is not this committee's intent to affect, in
any way, the status of such contracts or to impair
the authority of the parties concerned to renegotiate
existing contracts or enter into new agreements.
However, the prevailiiig rate employees who are now
covered by such contracts will be subject to the pro-
visions of this Act when such contracts expire and
are not renewed or replaced by new contracts. "
H. R. Rep. No. 339, 92d Cong., 1st Sess. 22 (1971).
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From the foregoing, it is clear that Congress intended to exempt
prevailing rateeemployees serving under those collective bargaining
agreements in effect on Aalgust 19, 1172, the date of enactment of
Public Law 92-392, that contained provisions covering any sub-
stantive matters concerning how their wages were to be fixed. In
our opinion Article XI of the agreement here in question provides a
detailed procedure for fixing the wages 'of employees in the bar-
gaining unit, and hence Congress intended that suen agreement was
not to be affected by the provisions of Public Law 92-392. Moreover,
we note that the Civil Service Commission in the exercise of its
authority under 5 U. S. C. S 5343(b) and (c) has also ruled that this
bargaining unit was excluded from the provisions of the prevailing
rate law in its letter to USIA dated August 27, 1975, and in its
letter to the President, NFFE, also dated August 27, 1975.

Question 2 "If such employees are exempt from statutory
pay. probIsions, are they therefore automatically
and inlefinitely entitled and, indeed, required
to negotiate all, arpects of their wages (e. g.,
the applicability and rates of base pay and
premium pay)?"

Employees exempted from 'Rove age of the prevailing rate statute
by section 9(b) of Pud;Lic Law 9 2 -9 92 are not indefinitely entitled and
required toxniegbtiateAll aWijcts o."; Fir wages. Under the provisions
of section .4(b), the agency and the wiau may, upon renegotiation of
the agreement, elect not to contififie(to inclhde provisions in the
agreement concerning the filing of wage rates. In that event, the
employees in the bargaining unit would automatically be covered-by
the provisions of the prevailing rate statute as set forth in 5 U. S. C.
chapter 53, subchapter IV. However, as long as an exempt agree-
mnent that includes wage setting authority is renegotiated or renewed,
the full range of wage setting prozedure. covdred by the provisions
of public Law 92-392 are subject to negotiation by the parties
to the agreement. On the other hand, the parties may elect to
incorporate, expresslybor by reference, certain provisions of
theiprevailing rate statute. We should point out howeter that
employees covered by. an exempt agreement are not entitled to the
benefits of the prevailing rate statute where such provisions have
not been incorporated in the agreement. See, for example,
B- 1845. August 19, 1976,
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Question 3 "If the employees are entitled to negotiate wages,
may they also negotiate other benefits such as
night differential, overtime rates, retirement,
etc., that make up the total pay package. That
is, once undertaken, what are the boundaries of
negotiations ? "

As a general principle, the parties to the agreement may
negotiate employee wages and benefits covered by provisions of
the prevailing rate statute contained in subchapter IV, chapter 53
of title 5, United States Code. On the other hand employee wages
and benefits covered by other statutes and regulations may not be
negotiated. Therefore such issues as basic wages and night dif-
ferentials may be negotiated because they are included in the
Prevailing Rate Statute. By the same token, overtime pay and
retirement are covered by other statutes and regulations and
therefore may not be negotiated.

Deputy Comptroller eral
of the United States
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