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THE COMPTROLLEN GENERAL

DESISIONN OF THRE UNITED BTATESD
‘ WABH!'NGTON. D.C., 2aosan
FILE: - B-188094 DATE: Pebvrusry 11, 1977

MATTER OF:  United States Information Agency - Entitlement
of Prevailing Rate Employees Who Negotiate
Their Wages ,

DIGEST: 1. Section 9(b) of Pub. L. 82-352, governinrg
prevailing rate employees, exempts
bargaining agreements, in effcct on
August 19, 1872, containing wage
setting proyisions. Certain United
States Information Agency radio broad-
cast \echnidians are covered by such
an agrcement and therefore may con-
tinue to negotiate wage setting proced-
ures until the parties agree to deletc
wage setting provisions from their
agreement. Then such employees
would be governed by the Prevailing
Rate Statute, 5 U.S.C. subchapter IV,
chapter 53.

2. Prevailing rate employees serving under
bargaining agrcements exempted from

. effects of the Prevailing Rate Statute,
5 U, S.C. Subchapter 1V, chapter 53, may
‘negotiate wages and employee bencfits
otherwise coverecd by provisions of that
statute. However, they may not ncgotiate
pay and employec benefits governed by
other statutes and regulations, such as
overtime pay and retlirement benefits,

_ This action involves a request from Mr. Edward J. Nickel,
Assistant Director (Administration and Management), United States
Information Agency (USIA), for a riling on whether the bargaining
\init coimprised of prevailing rate radio broadecasl technicians
represented by Local 1418, National Federatfon of Federai Employees
(NFFE), is covered by the provisions of the Act of Angust 189, 1972,
Public Law 92-302 (86 Stat. 564), thic prevailing wage law, which
hag been cedified as subchapter IV, chapter 53, of title 5, United
States Code.

Local 1418, NFFIE anc ‘fJSIA enterced into a collective

baryaining agreement on August 15, 1968, which has governed their
relationship since that time.  Article XI of the agreement cstablished
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a Joint Wage Council consiiting of four voting members representing
both management and the unfon, The duties of the council are set
forth in section 3 of Article XI of the agrecement as follows:

"Srction 3, The Counecil will meet on call by the
Chairinan or upon the request of any voting member,

The funciion of the Council shall be to consider

and make recommendations to the Chief, Domestic -
Service Personnel Division, concerning the

timing of wage surveys; the identification of,

data sources and jcus {0 be surveyed; the selection

of data collectors to conduct the survey: and the ,
proposed wage schedule to be established by the

Chief, Domestic 'Service Personnel Division based

on’the data collected. Wage BUrveys will be

scheduled on the approximate anmversary of

the last annual survey unless major changes in

industry or otner compelling reaaons justify a

change in schedule, "

The weges of the prevailing rate employee in the bargaining unit

are fixed in sccordance with a special wage schedule established as
a result of a wage survey coriducted In the basis of recommendations
of ‘the Council,, When Public Law-/82= -392 was enacted in Angust
1872, USIA assumed that employees in the bargaming unit were
covered by the pruv1sions of that law and attempted to make wage
setting procedures conform to provismns of the law. It was not

‘until August 27, 1875, after USIA sought advice and approval from

the Civil Service Comrmission as to whether the timing a and coverage
of the wage survey could be changed, thatffhe Commission advised
USIA that it hed no authority to approve 01 disapprove the request
because section 9(b) of Public Law $#2-392 (5 U,S.C. § 534.; note,
Supp. V, 1975) excluded that bargaining unit from coverage of the
provisions of the prevailing rate law,

The USIA is currently involy.d in contract negotiations in which
the union’'is attempting to negotiate specific pay issues and the
agency is understandably concerned with the legal ramifications of
such ncgotiations.

For this reason, USIA reqnests a ruling on the following"fhree
questions regarding that agency's authority to negotiate employee
compensation.
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Question 1 "Does the fact that the Agenc.v negotiates the

mechanism (survey mpgthodology) by which
employeea' wages are established mean that
said wages are 'negotiated' and therefore

said employees are exempt from PL, 82-3922"

We arc of the opinion that this question mast be answered in the
affi'mative. Our view is based on section 8(b) of Public l.aw 92-392
which provides as follows:

"(b) The amendments made by this Act shall not

be construed to-.-

1) ab: og.!ite, modify, or otherwine
affect in any way the provmions of any ton-
tract in effect'on the date of enactment of
this ‘Act pertaining’ to the wagcs, the terms
and donditions of employmiént, ‘\and other
employment benefits, or any of the foregoing
miatters, for Government’ prevailing rate
employees and resviting from ne gotiations
between Government agencies and orgamza-
tions ‘of Government employees;

"().) nullify, curtail, or otherwise 1mpa1r
in any way the right of any party to such
contract to enter intc negotiations after the
date of cnactment of this Act for the renewal,
extension, modification, or improvement of
the provisions of such contract or for the
replacement of such contract with a new
contract; or

"(3) nullify. cha.nge. or otherwu-:e affect
in any, way after guch date of enactment any
agreemert, arrangement. cr understanding
in effect on such data with respéctto the
various items of subject matter of the
negotiations on which any sich contract in
effect on such date ig based or prevent the
inclusion of such items of subject matter in
connection with the renegotiation of any such
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6ontract. or the replucement of such contra~t
with a new coatract, after such date, "

The legislative history of section 9(b) is explicit as to what it was

intended to accomplish:

''Savings clause for existing agreements

"Section 9(b){1) of the bill, with the committee
amendment, provides that the amendments made by
the Act shall not be constrrued to abrogate, modify,
or otherwise affect the provisions of any existing
contract pertaining to the wages, conditions of
employment, and other employment benefits of
Government empioyees, which contract resulted
from npgotiatlons betwcen agencies and employee
organizations. ,Paragraph (2) of section 9(b) states
that the provisions of any contract in effect on the
date of enactment of the Act may be renewed, .
extended, modified or improved through negotiaticn
after the enactment date of the Act. Paragraph (3)
of section B({b) provides that the Act shall not «ffect

any existing agreement between’ agenmes and,em-
ployee organizations regarding the various 1tems
which are negotiable, nor shall the Act preclude
the inclusion of new items in connection with the
renegotiation of any contract,

. "The provisions of section §(b) are direcied at
those groups of Federal erployees whose wages and
other terms or benefits of employment are fixed in
accordance with contracts resulting from négotiations
between their agencies and employee crganizations,
* * % It is noi this committee's intent to affect, in
any way, the staius of such contracts or to impair
the authority of the partics concerned to renegotiate
existing r:ontracts or cnter into new agreeinents,
However, the prevailing rate employees who are now
covered by such contracts will be subject to the pro-
visions of this Act when such contracts expire and
are not renewed or replaced by new contracts, "

H.R. Rep. No. 339, 92d Cong., 1st Sess. 22 (1971).
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‘From the foregoing, it is clear that Congress intended to exempt
pravailing rate-employees serving under those collictive bargaining
agreements in effect on August 18, 1172, the date of enactment of
Public Law 92-392, that contained provisions covering any sub-
stantive matters concerning how their wages were to be fixed, In
our - opinion Article XI of the agreement here in question provides a
detailed procedure for fixing the wages of employees in the bar-
gaining unit, and hence Congress intended that such ugreement was
not to be affected by the provisions of Public Law 92-392, Mbireover,
we note that the Civil Service Commission in the exercise of its
authority under 5 U, S, C, § 5343(b) and (c) has alsu ruled that this
bargaining unit was excluded from the provisions of the prevailing
rate law in its letter to USIA dated August 27, 1875, and in its
letter to the President, NFFE, also dated August 27, 19175,

Juestion 2 "If auch emp;oyees are exeript from statutory
pay. pro7isions, are they therefore automatically
and indefnntely entitled and, indeed, required
to negotiate all, aepects of their wages (e, g.,
the applicability and rates of base pay and
pren'-ium pay) ?"

Employees exempted from ~'ove1'age of the prevailing rate statute
by section 8(b) of Pukiic Law 92-392 are not indefinitely entitled and
requi*'ed to; negotiate all agjects ol (Heir Wages. Under the provisions
of gection g(b), the agéncy and the v.r,ion may, upon renegotiatmn of
the agreement, elect not to continue’to inclvde provisions in the
agreement concerning the fixing of wage rates., In that event, the
employees in the bargainihg unit wollld automatically be covered by
the priovisions of the provailing rate statute as set forth in 5 U.S. C.
chapter 53, subchapter IV, However, as long as an exempt agree-
ment that includes wage setting authority is renegotiated or renewed,
the full range of wage setting procedurea covéred by the provisions

‘of Public Law 92-392 are subject to negotiation by the parties

to the agreement. On the other hand, the parties may clect to
incorporate, expreesly or by reference, certain provisions of

the prevailing rate statute., We should point out howei-er that
employees covered by an exempt agreement are not entitled to the
benefits of the prevailing rate statute where such provisions have
not been incorporated in the agreement, See, for example,
B-184858, August 18, 1976,
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Question 3 '"If the employees are entitled to negotiate wages,

- may they also negotiate other benefits such as
night differential, overtime rates, retirement,
etc., that make up the total pay package. That
is, once undertaken, what are the boundaries of
negotiations 7"

As a general principle, the parties to tlie agreement may
negotiate employece wages and benefits covered by provisions of
the prevailing ratc statute contained in subchapter IV, chapter 53
of title 5, United States Code. On the other hand employee wages
and benefits covered by other statutes and regulations may not be
negotiated, Therefore such issues as basic wages and night dif-
ferentials may be negotiated because they are included in the
Prcvailing Rate Sitatute, By the same token, overtime pay and
retirement are covered by other statutes and regulations and
therefore may not be negotiated.
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