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MATTER OF: Donald Macnab-~Claim for overtime compensation

DIGEBT: Cuztoms euwployee claims ovartime pay under Customs
overtime laws, 19 U.S.C. 267 snd 1451 (1970), for
wozk performed in addition to regular tour of duty
and between the hours of 5 p.m. and §.a.m. Employee
is entitled to such compeasation regcidless of
whether he “irst performed '8 hours of duty on the
day claimed, and auy contrery interpretatlon of the
laws o> the decision in Q'Bourke v. United States,
109 ct. Ci. 33 (1947), will not be follo-ved.

This sction is in response tc the request for reconsideration

cf tha settlement issued January 27,-1975, by our Transportation
|md Claims Division (now Claims Dlviaion) denying the claim of

‘Nr, Denald Macuab for overtime compensation under sections .67 and

1451 of title 19, Unitec States Code, while employed by tiia U.S.
Customs Service, Departrent of the Trsasury, as a Customs
Inspoctor at Naco, Arizoma.

_ fiefly stated, the record indicates that the enployee
worked an 8-~hour ehift from either 4 pim. to midnisht or
midnight to B8.a.it. on .48 days during t&e period June 22, 1959,
and June 24, 1963, which were his, schejuled days off duty. This
work was in'excess of his pesic 40-hour workweek, .aud he was
compansated for this overtime duty under the provisions of the
Federal Employeea Pay Act of 1945, 5 U.5.C. 5541 ‘et ‘seq. (1970).
Mx. Macnab claZms that he should have been compensated for such
duty under the provisions of the Cystoms cvertime laws set forth
in 19 U.5.C. 267 and 1451 (1970), and he seeks the differance
between 1 overtime compensation actually received and the
smount payable under sections 267 and 1451.

. ;. The Settlement Certificate of Jenuary 27, 1975,lden1ed the
claim on the ground that since the employee had not workad more
than eight houxs om the days claimedl and s/ ~e none of the’ days
Tell on a Sunday or hgliday, the employee aot onritled to
overtime under the Cusitoms overtime laws as iaterprated in
United States.v. Myers, 320 U.S. 361 (1944), modified, 321
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U.5. '750 (1%44), and O'Rourke v, United States, 109 Ct. Cl. 33 (1947).

On appeal, the U,S. Customs Service arzues that the Settlemeut Certificete
hss nisiuterpreted the Myers case and that tha C'Rourke case incorrectly
interprets the Customs overtime laws.

Sections 267 and 1451 of title 19, United States Cod:, provide,
in part, that there shall be extra compensation for the overtime
services of customs employees "who may be raquired to remain on duty
betieen” S .m and 8 a.m., " o1 on Sundays or holidays." 1In United

States v. Myers, supra, the United States Supreme Court addreised the

question of whather such compcnsation is payable for any authorized
duty rendered betwean 5 p.m. and 8.e.m. regurdlesa of vhether the duty
is within the employee's regular duty lv urs, and the Court held, as
notad in the settlement certificate

"The lcgislative ‘istoty of the various actl makes
lear the intention »i Congress to allow extra
compensation ouly when there are overtime services
in the sense of work hours in uddition to the
regular deily tour of duty without regard to the
period wi‘hin the twenty-four hours when the regular
daily touvr is performaed.,"”

In O'lpourke v. Unitec:States, supra, the Court of Clajms considered
wiicther a “aputy Collector of Customs stationed on a free public highway
at the borclr betwean the United States and Canada was entitled to
Tecover cxtrn compensation under the Customs overtinia lcws. The Court
in 0'Rourke held that such an-employee was entitled to such compenaation
as interpreted in !xers for work on Sundays and holidays anc work
"after a full day s work of eight hours.” 109 Ct. Cl. 33, 41 (1947).

The Court in 0'Rourke held furthex that overtime work during weekdays
was compensabie at the apecial rate without regard' to the !jours such

duty was performed. Howaver, our Office has declined to follow the

0'Rourke case on this latter point since we construe the statute as

limiting payment of such compersation to uvertime performed between

5 p.m, and § a.m. 27 Comp. Gen., 655 (1948); 27 id. 148 (1947); and
2% .d. 140 (1944).

Our prior decisions have 1nterpreted the Customs overtime laws and
the Myers daeclsion as holding that & customs emplcyee who works between
5 pera. and 8 a.m. in addition to his reguiar tour of duty may réceive
such additional compensation. See /9 Comp. Gen. 577 (1970), 27 id. 655,
supra; 24 id. 140 supra; and 10 id. 487 (1931). Our decisions do not
require that when an employee has worked his reguler tour of duty and
then performs additional duty between 5 p.m. and 8 a.m. that he must
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first have performed 8 hours of duty that day before claining overtime,
See 16 Comp. Gen. 757 (1937).

As cited in our settlemant certificate of January 27, 1975, the
Court of Claims stuted in the O0'Rourke case that:

*The extra vompencation to customs esplovees given by the
Act of ¥Tebruary L3, 1911 was based, not upon a 40-hour
weck, Lut, vegardless of the length of the work v~ek, upon
work in uzxcess of sight he.is in any one day, or work om
Sundays or holidays.” 103 Ct. Cl. 33, 48, supra.

However, the context from which that language is taken pertains to
=hethet additionsl pay received by the plaintiff under the War
Wrartlmn Pay Act of 1942 and based upon.work in excess of 40 hours
ner tiministtatlve work-week would -be sutoff agsinst pay received
unda" ‘tar. Custodma overtime llwl. While it is not clear that the
OkAauri- cuse standu for thg' ptlnciplo that an employee must work
moTe than 8 heurs in'shy cae day evsn if beyond his regular tour of
duty in (:uer to receive compensation under the Customs overtime
laws, we de “ine ¢ isllow such an interpratation and the O'Rourke

case to the extant it stands for that principle.

Accordingly, our prior determination regarding this cleim is

" reversed, and a settlement will be issued in the amount found due,

Yor the / = Comptroller General
- of the United States
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