00824 -

Wa. Haubert
Civ.Pers.
. S THE COMPTHROLLEN GENERAL
DECISION OF THE UNITIHID SGTATES
WABHINDTON, D.C. Egovnad
FILE: B~187847 ) ‘DATE! January 25, 1977

MATTER OF: Walter F. Ray and Joseph D. Elam -
Claim for backpay

DIGEST: Employees claim backpay for period when
they performed duties normally assigned
to high-r level posivion. Ciaim may
not b- paid since position had not been
clasc.ified to a higher grade and employee
cunnot be promoted to position which does
not exist. Further, GAO is without
Juriadiction to decide questions involv~
ing classification procedures.

This action is in response *» a claim dsted September 16,
1976, vy Messrs. Walter F. Ray and Josepa D. Zlam for backpay
for a period during which they performed duties rormlly assignad
to a higher grade level.

The record indicates that at all times relevant to this
action the claimants were civilian employeea of the Department
of the Army and were assigned to the Comunications Division of

- the Reserve Components Personnel and Administration Center at

St. Louis, Missouri. On November 17, 1973, Mr. Ray was temp-
orarily reassisned from his position of rilitary Personnel - .Clerk,
grade G2-3, to Mor.or' Velicle Opera‘~r, WG~5. From the uf‘fecuve
dat2 of his renssignment until October 31, 1074, Mr. Ray operated
a i-ton“truck. On November 1, 1974, he was aasigned ‘o a li-ton
truck which he operated until the temporary assiguman. was ter-
minated on November 16, 1975. With respect to Mr. Elam, the
record indicates that he was temporarily promoted- from WG-4 to
Motor Vehicle Operator, WG-5, from November 17, 1973, to November 16,
1975. Vekicle dispatch records indicate that Mr. Eiam had been
assigned to and operated u lj-ton truck on several occasi~-nc
during that period. -

, On’ Docembet‘ 2¢| 1975, the claimants subm.!.tted to the' c:oxn-
mander: of their headquart:era a grievance r'equesting retroactive
compensa"ion for performing the duties nérmally assigned tc a
Motor Vohicle Operator, WG-6, for the period during which they
were tempor'arily assigned to the WG-5"position. A4s corrective
action Mr. Ray requested $478.40 for the 1 year during which he
porformed duties at the WG-6 level; Mr. Elam requested $12
representing his similar duties f‘or 5 pay periods,
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The zrievance was ultimateiy ‘eferred to the U.S. Army Civ- |
1lian Appellate Review Uffice (CARO) which investigated the .
matter and, on August 5, 1976, iasued its Aecision and report of
findings. Among other findings, CARO dete~mined that the job
deacription for a Motor Vehicle Operator, |IG-5, limits the posi-
ion to operating trucks of a capacity of 1 ten or less, ard
that, under the Faderal Wage Syatem, the operation of a vehicle
over 1 ton but less than 4 tons authorizes a position at-the
WG-6 level. CARO also determined, however, that the ponition
of WG-S5 Motur 'Yehicle Operator had not clearly beeri established
in the organizational unit to which the.claimants had been
assigned. In light of these findiigs, CARO reviewed decisions
of this Office and of the Supreme Court in United 'States V.
Testan, 424 U.S. 392 (1976), and concluded that backpay -annot
be awarded unless the higher grade position has been class.fied
and in fact exists. Based on this conclusion, CARO denii.
the claimant's grievance.

In submitting their claim to this Office, the claimants do
not questinn the findings of fact made by CARO. The principal
issue:raised by the claimants concerns the failure of the employ-
ing agency to classify ard establish the WG-£ position in the
organizational unit to which they were asaigned. In particular
they sta.e that although the WG~6 position’ existed in another
divi-~ion on the base, 1% had not been ¢lassifi ied for the Com-
munications Division.in which they were employed. Characteriz-
ing the classification procedure as unfair and inequitabls,
they request an investigation thereof and ‘reiteratr their request l
for corrective actlion in the form of backpay.

Concerning the request for an investigaticn of the classifi-
cation procedurea it'is not within the Jurisaiction ©f this
Office to detervtne whether, a ‘position has been properlv clas-
sified or descriied. B-186087, Ju: 1, 1976. In-this counection
we poinc out that if &n employee believea his position’ia not
properly classified, he may dppeal his classification to the .
Urited States Civil Service Commission. 5 C.F.R.:511.603 {1976).
It should be ndted that the Civil Service Commission's resulations
for position classification provide thai the effective date of a ,
claasirjcation anticn taken Yy »n agency or a classification
actionfresulting from an employee's appeal i3 the date the acticn
is approved in the aijency or the appeal ia decided or a date
subsequent to.that «Jite, See S C.F.R. 511.701 et seq., amd 532.701

et s3xg. (1976).
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It is well established that an employee may not be proumcted
to a pozition which does not exist, and therefore, Measrs. Ray
and Elam are not entitled td a higher grade pay for paerforming
the duties normlly assigned to r higher grade position which
had not been classified in their unit. In this comnection we
point out that this ruie concerning classification actions has
recently been confirmed Yy the United States Supreme Couri in
United States v. Testan, 424 U.S. 392 (1976).

Accordingly, the claims of Messra. Ray and Elam for back-
pay may not be paid. ’ ¢
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