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THE COMPTROLLER OENERAL
§|:| OF THE UNITED BTATES

WABHINGTON, D.C. 20D .18

MATTER OF:  Agriemme Abearn et. al. - Retrosctive Promotions
for "Caresr Ladder” Employees

DIGEST: Where Interaal Revenus Service (IRS) failed
fo subm it promotion recommendations for
21 career ladder smployees on a timely
baris, cauring promotions % be delayed
l1ayond dates employees became eligible
tor advanceirent, IRS refuests whether it
may connider delay ¢ vnjustified person-
nel action and award retroactive promotions
under Back Pay Statute, 8 U.8.C, § 8503,
Since employees had no veated right to be
rm wader statute, regulation or ool-

ective barguining agreement, delay of
promotions was not :r and corrective
sction would not be r under Dack
Puy ftatute,

This action concerns a request {rom the Director, Personnel
Divuioa. Internal Revenue Rervice (IRS), Department of the
Treasury, Washington, D.C., for a decision as to whethe.- the
IRS may retroactively adjust the promotion dates of 31 amployeen
in the IRS Distric: Office, Jacksonville, Florida,

The *mpliyess were verving in "career ladder' positions during
the period July 1973 to March 1074, and recommendations
for their promotions were st submitted on a timely bagis so as to
permit these employees ®© ¢ promoisd when they became eligible,
An » result, on.r:r-omotbn action was made retroactively effective,
wherein each & ard {orm KF-50 was annotated with the remark
"Delay Due %o Administrative Error."” Shortly thersafter the Civil
Service Comm irsior. conducted an onsita evaluation cf the IRS
District Office in Jacksonville, Florida, and cited these ratroactive
promotions as violstion: of Commission regulations. As a result,
the Commission required IRS %o take corrective action with regard
o theso improper rutroactive promotions.

Tha IR" vok the cc:rective sction required by the Comnmission
and get the effective date of each promciion on or after each SF-50
was issued by the Personne! Office, However, the IRS does not
derire to pentliise employees involved for failare of agency ofticials
% submit the promeotion recommmendations on  timely bania, The
IRE guestions whether this failure of agency officials may be
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comsidered an wnjnetified or wnwasrranted perssunel sction wader the
Back Pay Actef 1088, §$ U.B.C. § 5008, to a0 t» antherine sorrective
action in the form of retresctive premations for ‘hese employees o
ut:‘ of initial eligibfiity together with bachpay for the retreactive
period.

‘We have Joag held that the effective date of & chemge I salary
reculting from: admisisirative action is the date actism ia taken by
the administrative officer vested with necesnary ssthority or a sub-
sequent date specifically fixed by him. 31 Comnp. G, 05 (1841).
Retroactive promotions as such are not o
33 Comp. Gen. 140 (1083); 39 id, 583 (1000). As
sn administrative chonge in saliry may not be m
effective in the abaence of staluiory anthority te <. #0.

We have, bowever perm retroactive ents of saiary =atns
in certain cases when ¢rrors in compulations eeourred as a resvy!,
of a failure %0 ca out noadiscretisnary adm imistrative regularons
or policies. u addition, we huve itted retreastive adjustm ent
of salary ratew in certain cases employees have besn deprived
of a righi gr'mted by statute o reguistion. Nermn » Federal em-
ployees, inclhuding employees servinr in caveer r positiens,
have no vested right 10 be promoted at any cpecitic tims, Bowever,
an agency may througl; the promulgation of regulstions cr the neye-
tiation of & oollective bar agreemont, vest ia z:l!ud om-
ployees tt~ right to be prownoted on an ascerwuinahle as provided
54 Comp. Gen. 68 (1874), B4 1. 493 (1074), B4 id. 338 (1974,

Since it does not appear frow: the recovd Mhat my of the cmp’vyosr,
here involved hod a vested right pursuzsnt o cellective bargaiuning
agreement or regulzetion 0 be promoted on an ascertainable date,

it cannot be said that these employses wnderwant o2 wajustified or
unwazranted persormel action becaune thetr promelisns wer ¢ delayed
beyond the date they first became eligible for premetion. Accordingly,
neither the Bauk Pay Statute, 5 U. 8. C. § 5896, nor sny other statute
or regulation of which we are aware would suthrrizse the RS to gremt
retroactive promoticns and bae v the mmployeaa here luwvelved.
Axy erronecus payments made o e etuployeew should either be
collezted or considered for watver vuader $ 3. .. § 5884,

:'&‘.m
“Domyémmuer Geneval
of the United States






