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DIGEST: Although supervisor believed his execution
of so~-called 10-month report during em-
ployee's probationary period and r ~epsaration
of favorable performance rating « -, ail

that was necessary to initate premotion of
employee at earliest possible time, re¢!ro-
active promotion may not be authorized
since he made no positive recornmendation
for promotion nor were other steps taken

as required by agency policy prior to
promotion and there was no adminietrative
error justifying exception to rule against
retroactive promotion, Upon reconsid-
eration, decision is affirmed.

This action responds to s request for reconsideration of decision
B-181238 dated November 15, 1974, That decigion held that there
was no administrative error indicated in the recoi'd then before us
which would permit the Department of the Treasury to retroactively
adjust Jacque Swain's promotion with pay. The digest of the decision
of November 15, 19876, reads as follows:

"Alihough supervisor believed that his execution
of so-called 10-month report duribg employee's
prebationary period and preéparation of favorable
performance rating was all that was necessary
to initiate promotion of the employee at the
earliest possible tirne, retroactive promotion
may not be authorized since he made no positive
recommendation for promotion as required by
agency policy and there was no ardmiristrative
error justifying exception to rule against
retroactive promotion. "

The facts are fully set forth in the decision of Novembe= 15, 1974,
aund need not be repeated except as pertincat to the present discussion
of the case. Hayward Reed, Assistant Counsel, National Treasury
Employees Union, in requesting reconsideration on behalf of

Ms. Swain, states that the ruling in the decision of November 15,
1974, is based orn-the general proposition that "where, due to a
cierical, or administrative error, a personnel action was not effected
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as originally intended, the error may be corrected retroactively to
cornply with the’ origmal intent without vinlating the rule prohibiiing
retroactive promotions' and argues that the determinaiion that no
administrative error had occurred in the case was in non-clipnment
with Comptroller General decisions made subsequent to Novemher 15,
1974{. In this connection, Mr. Reed refers to B-175372, April 13,
1972, and B-160010, August 20, 1976,

The decision i1y B-175372 involved denial uf a claim for backpay
involving a delay in promoiion due to alleged udministrative error.
Although the claimant nad zpparently been inadequutely infornied
regarding the doenments required to be furnished to initiate his
promotion, we held that this did not ccnstitute administrative error
g0 ae to justify an exception to the general rule agamst retroactive
promotinn. The decision in B-180010 involved an arbitretion award
of & retroactive promotion with backpay to an employee who was
found to have been entitled to promotion under the terms of a
negotiated agreement between the agency and the union. The arbi-
tra‘or had found thet the agency had failed to promote the employee
when thz.. e was a mandatory requirement under the collecnve
bargaining agreement to do so. Sirice we were concerned solely
with the legality of implementing the bmdmp‘ arbitration award
under the agreement, and not with the underlying fact determina- |
tions which were appropriateiy made ny the arbilratoyr, our decis.on
implementing the award is not in point here.

AsB pointed out in‘the decision of November 15, 1074, agency
instructions’ provide that promotions under the training and
development programs are not automatic, Certain affirmative
actions must be taken prior to the promotion of an employee-

(1) positive determination by the appropriate supervisor that the
emyployee was actually demonstrating the capacity to perform th-
higher level duties; {2) positive request to the personne? office
thriiugh appropriate management levels for promotion of the em-
ploiee to the next higt 2r level; (2) delermination that employee ‘met
all legal and regulatory requirements for promotion; and {4) approval
of the promotion hy the official delegated authorily to approve per-
sonnel actions. ['hese steps indicate that proinolion in the agency
is discretionary rather than mandatory. There is no evidence that
this discretion had been exercised and that these actions had been
tazen prior to the date Ms. Swain claims she should have been
promoted.
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Upon review we find no basis warranting reversal of our decision
of November 15, 1074, and accordingly, it is affirmed.
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