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MATTER OF: Mr. Edward Rothenberg - Backpay for Alleged
improper c'zsaification

DIGEST: 1. General Services Administration employee
claims backpay from August 3, 1962, for
alleged iriproper position classification at
gric½ GS-l2 instead of-at grade GS-13 level.
Since questions regarding classification of
positions 'asne c6 iy wlthin jurisidiction
of employing agency ani the Civil Service
Commission (5 UŽ S. C. S 5107 et seq..), this
Office 'lacks autlviity to considieipropriety
of classififation actions or to eitertair.
claifns foiP backpaylbased en coniteiti6ns
thct position classification was improper.

USployee should have appealed allged
ai t proper classification to Commission.

2 prsened to this Office wth 6yas frf m
t Jon Mart~~h 6, ~1976, for oackpay ~due'as: a

resut o analleed mprperclassification
r of his position to grade GS-12 ~instead of
I grade GS-13 On Au'gust 3, 1962. Uender

51S. C. S 71a (Sup Pr., 1974), 'claims
j 'agah~~~~~~~~St the Uhited'Stat'es are barred unless

presented to big9 Office within 6 years fr,=
date claim accrues. Therefore, we may not

! ~~~~~~~~~consider any elemaent of relairn accruing
before March B. 1970.

| ~~~~This decision, is . n resp~onse to Mr. Edwa rd Rothe-iberg's appeal
of our Claims Diivis':un's denial of his claim for backpa'y fromt
August 3, 198, to the present, allegedly due because of an im-
proper position classification as a grade GS-12.

iZMr. iRoth'ehbkrg seernpioyed al3 the Chief. Reieairchiand Testing
Branch, Qualiy, Control Division,44ederal Supply Service, General
Services Adminialration, -New York, New York. During the period
from August 3, 1962, through November 1, 19G9, he occupied the
position of a Supervisoiy Chemibt grade GS-12. 'On November 2,
1969, his position was'reclassified to grade GS-13 level.
Mr. Rothenberg contends that his grade GS-12 position should have
been reclassified to grade GS-13 level on or about August 3, 1962b
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when Mr. C. E. Boyles. then Regional Director of the Federal
Supply Service, signed a new position dencr~iption form r;e.om-
mending that Mr. Rothenberg's position be upgradee to the grade
GS-13 level, and submitted it to the Acting Director, Regional
Manpower PFeso6¶rcea. The latter returned the Regional Director's
request without action on September 27, 1962, stating that the
position did not meet the criteria for reclassification to grade
GS-13 levwd at that time.

Sbseubauently, Lr. Rothenberg submitted several requests
through 'e~ihnnels to have his position upgraded, pointlnjf'out 1ihat
similar tiliritions in other General Service AdnZ'nlstrati: I activities
hid bee i reclassified lo thugrade GS-13 level. Mine of these requests
were ajproved. Fitiilly on July-18, 1966, his imnilti te superior,
Mr. J. M. Culverwell, Chief. Qnality Control Division, cent
Mr., Rothenberg a memorandum uoncerning F.s efforts to have his
position reclassified, which rea-4q in part as follows:

'I amn very corcerned it an asDect'ji thiw ovral
matter *hich directly affects you as Branch Chief and
me as Division Chief. It is my firm opinioui that you
have allowed yourself to become so preoccupied with
the matter of your personal classification and grade
that'it has begun to affect your performance and the 
discharge of yoizr regular duties; I recommend youYdo
not iFrznit this to persist, You have already ippeiled
thebmatter properly through Regional and then through
Central Office channels in GSA. Your next recourse,
if you so choose, is to appeal the matter tothe Civil
Service Commission. When and uintil you take this
coarse, I direct you to drop the matter, and to devote
your efforts to the management of the Branch as it is
authorize-d and classified at this tlimie. I also direct
you to be'inost discreet in proposing reclassifications
and possible upgradings of youriSubordinates' morale
and the effectiveness of the Laboratory."

Mr. Rothenberg did not elect to aoppal 1is position classification
to the Civil Service Commisiion but continued to request his agency
to upgrade his position. Ultimately, in November 1969, his request
was granted when he was promoted to grade GS-13,

The employee filed a claim with our Cl-.ims Division on March 8,
1976, for a retroactive promotion to grade GS-13 from August 3,
1962, and backpay for the added increment of pay to the present
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time, alleging that his agency improperly failed to reclassify and
upgrade his position between 1962 and 1969, on the basis that such
action would have excessively increased the cost of his laboratory.
He further states that he intentionally delayed the filing of his claim
to avoid possible reprisals against himself and his colleagues.

Pursuant to 31 U. S. C. 5 71. (Supp IV, 1974), arty claim or demand
against the United States is barred utless it is presented to the General
Accounting Office within 6 years from the date such claim accrues.
Since Mr. Rothetiberg's claim was not received by this Office until
March 8, 1970, any element of the claim accruing before March 8,
1970, is barred.

Mdreover, under the provilions of 5 U.S. C. S 5105 (970)b, the
Civil Service CdmmissiBn (CSC).has the authority and responsibility
for the preparation and publication of standards for classification of
positiorns subject,tvi the General Saclediule. East agency, is required
by 5 US'3. C., S 510;' to place' its positions. un es' otherwise pro-
vided in chapter't51,' of title4-5,'United 'Jtates"Coda, in theirpiappro-
priaet class and grade to conform wiTh-the standards pibliihed~by
the CSC. That'suctiom± also provides ihat, subject to section 5337
of title 0, United Sti tea Code. actiinsr of an! agency under the autho-
rity of seciFon 5107'are the basis for pay and personnel transactions
until changed by certificate of the CSC. Under the proviains of
5T J. S. C. 5 5110, the CSC is required to review agency claEiification
acions and correct such actions which are not in a&cordance .ith
published standards. The CSC correction certifications are binding
on all administrative, certifying, payroll, disbursing, and accounting
officials.

The proper bourse of action f6r Mr. Rotlhenberg to follow would
have been to appeal the classification of his poE-ition to the CSC.
The criteria for determining tleteffective date for a reclassification
is set forth in 5 C. F. R. 5 511. 701. When a position is reclassified
by CSC, the effective date is not earlier than the date the certificate
granting the reclassification is received by the agency, and not later
than the begiinifig of the fourth pay period following the receipt of the
certificate in the agency.

The CSC rule that a reclassification has only prospective effect
was affirmed in United Stateb v; Testan et. al., 424 U.S. 392
(1978). There the Supreme Court construed the Classification Act
as follows (Id, at 399):
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"We find no provision in the Clat'slfication Act
that e 'pressly makes the United Staft'a liable for pay
lost through allegedly improper classifications. To
be sure, in the 'purpose' section of the Act, 5 U.S. C.
S 5101(l)(A), Congress stated that it was 'to provide
a plan for classification of positions whereby . . . the
principle of equal pay for substantially equal work will
be followed. ' And in subsequent sections, there are
set forth substantive standards for grading particular
positions, and provisions for procedures to ensure that
thrae standards are met. But none of these several
*e Oitiora contains an express provision for an award
of backpay to a person who has been erroneously
classified."

The Court. concluded "that Congress has not made available to a party
wrongfully classified 'he remedy of money damages through retro-
active classification. " Id. at 403.

I> vie:w of the foregoing, the settlement issued by our Claims
Division that disallowed Mr. Rothenberg's claim is hereby sustained.

Deputy Coiptroleteneral
of the United States
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