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THE C'IMPTROLLER OGENZRAL
OF THE UNITED BTATES

WASHINGSTON, DOD.C. 205a8

DECISION

FILE: B-186046 DATE: November 9, 1976

MATTER OF: Villiam E, Pope, Jr. - Claim for Inclusion
of Post Differential in Lump-Sum Leave Payment

DIGEST: Employee evacuated from Vietnam to United
States no longer received post differential
and therefore is not entitled to inclusion
of post differential in computation of
lump-sum payment for accumulated annuzl leave
upen separation from service in United States,

By letter date¢, January 21, 1976, Mr. William E, Pope, Jr.
requests reconsideration of the determination by the Transporta-
tion and Claims Division (Z-259:524, January 19, 1976) disallowing
his claim for additional comrensation repreventing a 25 percent
post Aifferential which he alleges should have been included in
the lump-sum payment for accumulated annual leave he received
upon retirement from Government service.

The record shows that Mr. Pope retired in Vietnam from the
Central Intelligeace Agency (CIA) on June 30, 1973, and was
reemplcyed without a break in service with thP Uolense Attache
Office (DAQ) in Saigon. He was nohrfied on March 17, 1975, that
he ;:as to bte separated from service with the DAO because of a
reduction in force (RIF) action effective Juns 30, 1975, Due
t~ the emergercy situatiol that developed in Vletnam he was in-
stead evacuated on April 11, 1975, At that time he was issued
another RIF notice and travel ordere suthorizing service in the
United States for 60 days with separation from Governmeni service
on cuie 21, 1975, Mr. Pope contends that the lump-sum payment
for accumulated annual leave which he received upon retiremsnt
should have included the 25 percent post differential Lz received
while stationed in Vietnam.

The statutory provision which governs lump-sum payment for
accumulated annual leave is 5 U.S.C. 5551 (1970). That section
provides in part that "The lump-sum payment shall equal the pay
the employea or individuzl would have received had he remained
in the service until expiration of the' period of the annunl or
vacation leavn." The Comptroller General has held that the lump-
sum leave payment is to be computed on the basis of the employee's
rights at the time of weparation under all applicable laws and
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regulations existing at that time which would have Affected his
compensation had he remained in the service For the period covered
by his leave. 26 Comp. Gen. 102 (1946); 36 id. 1% (195C}; 38 id.
161 (1958) . ' ' —

At the time of his separation Mr. Pope was not entitled to
post differential, Section 532(e) of the Standardized Regulations
(Government Civilians, Foreign Areas) provides that an employse's
enlitlement to post differential terminates as of the claoze of
business on the date the employee departs his post for leave
cr detail during the period when the post is in an emergency evacua-~
tion situation,

On the basis of the above, the Transportatlion and Claims
Division denied Mr. Pope's claim, sioling that because hia rate
of coumpensation once he had returned to the lnited States did
not include post differential, his lump-sum payment was properly
computed on the basis of service in the United States for the
peried covired by the lump-sum payment rather than on the basis
of service at a foreign post,

In his latuier of appeal Mr. Pope presents no new or additional
facts but instead.reiterates the arguments he presented to the
Transportation am Claims Division., It appearn he is claiming
that he would haves been sepavated in Vietnam but f'or the require-
ment that an agency give notice to an employee at least 30 days
before his removal from service through a RIF action, Therefore,
he states, it was for the Government’z convenlerce that he was
transferred to the United States for temporary duty and separation.
Mr. Pope also claims that DAOD had intended to separate him in
Vietnam and that he had intended to remain in Vietnam after
separatien. He therefore urges Lhat we base our deeicion upon
what would have occurred had his evacuation nct been necessary.

* Mr., Pope's reasoning provides no basis upen which we can
revepyse the result reached by the Transportation 2And Claima
Division. 1If DAO's sole purpose ip transferring Mr, Pope to
the United States was to satiafy the notice requirement it would
have assigned him to temporary duty lasting 30 days, rather than
60 days. We do not use hypothetical facts when making our deci-
siens, and on the facts presented it is clear that the law requires
exclusion of the post differential from the lump-sum payment
to M. Pope.
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Accordingly, we must sustain the action of owwr Transportation
and Claims Divisior in disalluowing Mr. Pope's claim for the
inclusion of the z5 percent post difrerential in his lump-sum
payment for accumulated annual leave,
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Acting Comptroller General
of the United States





