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John H, Brown ~ Arbitrator's Award of Special
Achicvement Award

DIGEST:
Agrecement between FAA and union (PATCO)

provided that diserimination would not
be used in the agency's awards program,
Arbitrator found that employee had baen
diseriminated against by suparvisor In
violutfon of apreement and directed
that cash pesvfnimance svard be given to
employee, Payment of cash award
ordaered by arbitrator would ba Impreper
sinze grunting of avards la discre-
tionary with apency, agency regulations
require at least two levels of approval,
end lasbor agreenient: ¢id not chaonge
granting of awvards to nondiscretlionary
agency policy,

This matcer involves a request dated August 11, 1973, from
the Fede...l Labor Relatlons Councll) for a declsisn on the pro~
priety of a payment ovdared by a laboy relations arxbltzator in
Department ot Transpoviation, Fedeyal Aviation Adminislyration (FAL),
Hontoonary BLICGE Tover, Haontpenory, alsbhana, end Profcasional Aly
Traffic Controllers vrpanication (2ATG0O) {/ues, Arblirator) FLRCG
Ho, 75A=32,

The facts in the case as found by the crbitvator ave arn fole-
lowss My, John H, Dvrown, an aiv Tralfic Control Specinlist, gralo
CS=12, employed by the Federal Aviation Adainlstretion n
Hountpomery, Alebouwa, filed a gricvence on Hay 31, 1974, elleging
that his supervisor fvproperly had feiled to recommend Bim for o
Special Achicvement Award in violutlon of scction 1, article 350,
Recognition and Awarde Program, of the PATCO/FAA collectiva bar-
gaining egrecnent effective April 4, 1973, which provides as
fuzicusy

"Sectfon 1. ‘he Emnloyer agrees that
quality step increuses, special
ecalevesent awards, or othuer awards
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besad entirely unon job performance,
shuall be used excluaively for revards
Ing employces for the perfowiance of
agpalgned duties, This program shall
not be used to discrininara amwng
enployeos or to affect favoritigm."

The arbitratot's opinion Indicates that John Brovm was a model
employse, liis former supervicow, vho vetirved as a resylt of sud-
dan illnass in Februozy 1973, intended t9 vacommend Hy. Browm for
a Speclal Achievement Avard, Vrior to his retirement he advised
his replacement that Hr, Brovm wis ellglble for the awvard and suge
gested that hoe prepore a recosmendation, My, Drowym's present
supervisor did not subnit a rocormendation but subsequently stated
that Lo s;uuld have done so excent that Mr, Browm used extraneous
languagae in glving control inatyuctions. Tha axtrancous lannuape
conalated of amenitics such as "than!s you" and "pleaso" which vers
rot a hinderance to safety, Tha zupervisor had rated tix., Browm
on all other phases of his work as "exceeds vequivements” except
for thia phase on vhich he rated him ns "meocs raquiremencs,"

In addition, the arbitrator found that lv. Drown's porfomuance
avaluations for a 2-yecuy perlod, frcin Septeabeor 1, 1972, to
Septombexr 1, 1974, sevlsfiud Lb2 eriteria {nr a Speclal Achlove-~
mont Avavd as sct forth in tha spency's oificial alipibility
requlvananta,

Tha arbitrator furthar found that the cupervisow had eshiihited
a deep~seated nepative hiag toward enployees yecaiving duel compen~
eatlon fvom ths Faderal Govornucnt and thint tiie hiae had cavocd
tha supervisoy to dlscriminate egningt tr, Brova, who wus yaceiving
additionul compensation fov a suarvica-conncelod disabllity, by not
vecommending him for a &Gpeaial Achlevement Award desplto hils obvie
ous oligibility for conaldoration. Tha arbltrater cencluded that
such diserinmination waes a violation of the collectlve Largaining
agreemont, Accordingly, he made tha following award:

"AWARD: OGrievasce sustainad. John H.
Brownt ¢hall he pgiven a Opeclal Achiave-
meit Award effectiva Hay 31, 1974, and
shall be provided the maximum cash
bonsfit permittad undex the vegulations,”
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The Department of Transportation appealed the arbitrator’s
award to tha Federal Labor Relationag Council, and the Council hLas
requestad our decision as to whethar the expaendlture of appro-
priaeted funds as ordered by the arhitrator may legally ba made.

Wo must look to the Incomtive Awards Act, 5 U,S.C. BB 4501-06
(1970), to determine the legality of the paynent., Section 4503 of
title 5 provides sy follows:

"“[hn head of an agency may pay a
casgh avard to, and incur necessary
expense foi the honorary recognition
of, aun employee who—

"{1) by his supgestion,
invention, superior accomn=
pliakment, or other personal
effort contributes to the
efficiency, cconany, or other
improvement of Goverwnent
operitionsy orx

") rezfome a speclal
act or gervice in the publie
interest in connection with
or related Lo lile officinl
enployment,"

Scction 4506 of Litle 5 of tha United States Codan grants authorxity
to the Civil Secrvice Conission to prescribe repulations and
ingtyuctions governing agency awards progroms.

The Commissfon has oxorcdsed thie authority and lsaued vegula-
tions goveming the awvards pregrem in 3 C,F,R. Part 451, Tha
regulations read in pertinent part as followas

451,102 Policy.
"The policy of the Cowmalasion in

adninistering chapter 45 of title 3,
United States Code, 13 tos
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"(z) Cstablish broad
principles and standards for
tha ndministration of the
Incantive Awards Program

"(b) Delegate to heads
of aguncias authority to
gstablish and operate incenw
tive awards plann conslsvent
with these princlples and
atandarda W v W, "

The awards atatute and Implementing repulations veat discre-
tion in heads of sgencies to muke or not to make awards and to
tailor thae azarda as they sea fit in accordance with tha regula=-
ticns, and the courts will not upsel apency detemainacions cxcept
for a clear showlug «f abuse of digceretion. Shaller v, United
States, 202 Ct, C1, 571 (1973), cort denjed, w14 U,8, 1097, Sece
also Serbin ond Stodiman ve Undtod Skabor, 1(3 Ct, Cl, 934 (1964}
Kemninskd v. Unlted utntnq, 164 | (tq Cr, w51 (1964), cert denied,
377 0.5, 98]; HacL‘llﬂ v, United Sratas, L1b Ct, cl. 177 (1950},
Thus, an azincy Tould nulm“-ly To ) !ch to accept or xejoct a
reconmendation in repard to a perfomnonce award, and to do so
without a review by this Office or the courts of that exercise of
dlecration, provided 1t acts in good faith and not in abuse of
i¢e discretlon. fee 46 Comp, Gen. 730, 735 (1567).

Tn recent declinions this QOffica has attaaptad to give ican~
ingful effect to the lebor-management program established undor
Lxaecutive Order 11491 and to arbitvation avards rendered thsre-
under if such avards axa comsistunt with loavws, cepulationa end
our decisions. 54 Comp. Gaon, 312, 320 (19747, WYe have hz2ld that
provinions in collectiva bargaining agreements under the Lxecutiva
Order moy become nondiscwctienary spgency policies and, 4f tha
ogency hao epreed to Linling arbitrxation, that tho arbitrator's
decinlon ia entitled to tho samo welght as tho agency hand's deci-
alon would ba givon. Jo. at 316, But we further stated theveln
that our deeisian “should not be construed Lo mcan that any proviw=
sion in a rollective burgaining aproement autowatically becowes a
nondiscrationavy agency policy,” and wa sddad that "Ju/hen thera
is doubt as to whathor an award may ba properly implementod, @
dacisfon from the Counzil or from this Offlca should ba sought,"
Ald. at 319, 320.

-('-




B-180010.0C!

The issus to be rasolved, therefnre, is whather the PATCO-FAA
agrecment makes the grant of a perf{onsancae award mandatory whera,
as hore, thora has bean a finding that an cnployea has bzen dis-
crininated anainst by his imsediate rupervisor in vielation of
suetion 1, Articla 59, of tho asrcewent, Tho FAA ovder which
tmplenants the avards program (FAA Ordsr 3450.78)-~which tha
FAA-PATCO asradersent is made subjoct to by section L2(a) of
Executive Order 1149l-~specifically provides that, although an
employce's inmedlate suparvisor is vespongible for initiating a
special achicvemsnt award veoconmendation (paragreph 32,4.(1) and
33,b,), ¢hexe must Lbe at least tuo levels of supexvision Involvad
{n the Initistion aud npproval process for puch awvards, except for
thoss spproved by the adminlistyator, Depuvy Adninistrator, and
affleinls veporting to tha Adalnistrator., Thus, & supervisor's
vecommendation does not necossarily mean that an award will bae
granted alnco approval at & highev lavel 1s raquired.

Va Flrnd nothing in the nepotiated garecment that changes the
procedura for naking Incentivs awavdys established in PAA Order
3450, or that crcates ecay vested right in ruployces to receive
avards, Scctlon 1 of Articla 50 requives that awerds ara to be
baged upon perforviinnca of assigued dutics and may not ba uged to
digcrimingte or to eflect favovitlam, Hovever, that provislon
does not purport to aliminate tha procedures set up by tha FAA
order or to take avny the epency's diseretion to select c¢ligiblo
cuployeea for ayards, In othey words, tho aprecment Jid not
cliange Lhe granting of awards juto o wandntory agency policy,
evon whora digscrimination {8 found. Thercfore, netwithstanding
the arbitrator's finding of discriminaticn in the fallure of tha
Ericvant's supevvisor te veconmaond hiw for a opecial ecchiavemont
award, tha grigvant would not necessarily lhave been preanted an
awvard Lf ha had been so recowmonded, sinue a elngle suporvisor's
racomendation g not hy itaolf the deciplve act In tho avards
procasg.,

Accordingly, sinca the granting of a special achicvement
eward ycmelned discretionary with the PAA, the exponditure of
appropriated funds for tha cash averd tv Johu H, Brovn ordered by
the arbftrator may not legally ba required., Howaver, we would not
abjuct to a remedy witlch raquives that an &ward recosmaundation bo
preparad end conslidered for lir. Brown pursuant to agency
regulationsa.

R.¥.KELLER

peputy Comptyoller Ceneral
of the United Statos
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