00756

THE CONVIPRTVIOLLER GENERAL

BECISICIIN OF THE UNMITEDLD STATLED
WASHINGTORN, pD.CcC, 20l
FILE:  B-180301 DATE: October 29, 1976

MATTER OF: Dpiglocation allowance -
PDTATAC Control No, 76-4

DIGEST: Where a permanent change of atation requives
the disestablishment of a household in one
place and a reestablishment of the household
in another, a dislocation allowance is suthor-
ized, except for members without dependents
who are asaigned to Govevrpment gquarters, 1In
no event can more than one dislocation allow-
ance be paid where only one movement ot a
household is required, MNHowever, where yoth
membexrs of the upiformed services married to
each other qualify for a dislocation allow-
ance upon a permanent change of station but
only one movement of the household occurs,
they may elect to be paid the grecter anount
of the two entitleaxents,

This action is 1n response to a letter dated FPebruary 9, 19706,
from the Assistant Secretary of the Navy (Manpower and Reserve
Affairs), requesting an advance decislon on severul questions con-
cerning the rights of military members, married to each other, to
recelve payment of a dislocation allowarc2 (DLA), The letter was
forwvarded to our Office by the Per Liem, Travel and Transportation
Allowance Committee and has been assigned PDTATAC Control No, 76-4,

The submission states that in ouy decision B-180391,
February 12, 1975, it was held that vhen @ male and female service
member are married to one another (both residing in the same house-
hold) and both are orderad on a permanent change of station, only
one DLA is payable on a move to a new permanent station where they
reside in the same residence at the new atation, In this connec-
tion, the submission points out that the current provisions of the
Joint Travel Repulations (JTR) authorize a DLA to ecach member in
the before-mentioned circumstences, but that based on that decieion
a proposed change te the JIR'e was forwardad to the scrvices for
conslderation, ‘ '

The submission goes on to state that there exists a digparvity
of vicw among the scrvices as to whether that decision was intended
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to preclude payment of DLA to the second member (as a member with-
out dependerts) when moving upder tiie before-described circum-
stances, 1n this conpection, it is suggested that support for the
theory that two DLA's may be paid (ope at the "with dependent"
rate and one at the "without dependent" rate), is to be found in
decision B-174478, Auzust 4, 1972, and that one of the services
expresses the belief that that decision was not medified by
B-180391, supra, The belief 1s also expressed that the Supreme
Court decision in the case of Frontiero v, Richardson, 411 U.S, 677
(1973), and subsequent decirions that followed supporting the pay-
ment of two basic allowance for quarters (BAQ), would also support
payment of two DLA's,

In addition to the foregoing, the submission requests resolu-
Ltion of the following questions:

"a, What are the entitlements of members (residing
in separate houscholds) who are warried em route
before the effective date of orders and reside
in the same residence after reporting to :ue new
station?

"B, A husband and wife are members residing in the
aame houschold and incldent to the senior men-
ber's permanent change of station (PCS) to a
vessel and his spouse's reassignment to an
activity at the home port of that vessel have
established thelyr residence off-station at the
home port of the vesscl,

"(1) 1Is a dislocation alleowance payable to
the senior member although he 1s assigned
quarters on board the vesscl?

"(2) If the male menber is junior to his
spouge nay the female member be pald a dis-
location allowance at the with devendent rate
(provided there are dependents involved)?

"(3) What are the entitlements of these
membere upon subscquent PCS to the same or

-2 -

e

- -



- — e a-

- —_——

B-180391

adjacent gtation vhen public quarters are
not assipgned to them?

"(4) 1If both members have devendent parents
who reside with them at their last permanent
duty station but a spparate residence was
established for their dependent parents at

* the home port of the vessel, may each member
be paid a dislocation allowance as a member
with depondents in his or her own right?

"(5) What would the entitlement be if a
service couple reside togetuer and the senior
member is reassigned to new statlon ashore
instead of to a vessel and establishes his
residence off station and at a later date hie
spouse has a permanent change of station and
moves in:o the same residence?"

The provisions of law governing enticlement to a dislocation
allovance are contained in 37 U,S,C, 407 (1970), subsection (a) of
which provides:

"(a) Except as provided by subsections (b)
and (c) of this section, under regulaticns pre-
scribed by the Secretary concerned, a member of
a uniformed service-—

' "(1) whose depondents make an authorized
move in connection with his change of permanent
station!

"(2) whose dependents are covered hy
scction 405(a) of this title; or

"(3) without dependents, who is trans-
farred to a permanent station where he is
not assigned to quarters of the United States;

is entitled to a dislocation allowance equial to his

baslc allownnce for quarters for one month as pro-
vided for a member of his pay grade and dependency
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status in section 403 o% this title, For the
purposes of this subspqtion, a member whose depend-
ents may not make an ay "“orized move in connection
with a change of permanc,.t station is considered a
member without dependents,"

In decision B-180391, February 12, 1975 (54 Comp, Gen, 665),
we analysed the legislative history of the before-quoted provisions
and determined that the purpose of the DLA 1s to provide reimburse-
ment for expenses normally incurred in connection with the movement
of a member's household incident to a change of permanent station,
We concluded in that case that as a general proposition when 1
husband and wife are both members of a upniformed service residing
in the same household aud incident to a permanent change of station
the houschold is moved with both membera continuing to reside in
that household, there would be no justification fer the payment of
more than one DLA since only one change of residence for the family
is involved, |

In decislon B-174478, August 4, 1972 (52 Comp., Gen. 64), we
considercd the entitlement of a member without dependents who,
upon a change of permanent station, was furnished a certificate
of nonavailability of quarters based on economic advantage to the
Government, We concluded therein that where such a member is not
required to occupy otherwise available quarters, he would be
entitled to a DLA,

Basic allowance for quarters as authorized in 37 0U.S.C, 402
(1970) was enacted on October 12, 1949, as sectlon 302 of the
Carcer Compensation Act of 1949, ch, 681, 63 Stat, 802, 812, The
puspoese of that act, including the BAQ provision, was to attract
carcer personnel through a scheme for the provision of friwnge
benefits to members of the uniformed services on a competitive
basis with business and industry, It was intended, and is so
defined at the present <ime in 37 U,S.C. 101(25) (1970), as a
part of a scrvice member's "regular military compensation"

(RHC) ] '

The DLA, on the other hand, was est2blished by
section 2(12) of the Career Incentive Act of 1955, ch., 20,
69 Stat, 18, approved Marxch 31, 1955, to fill a parcicular necd
(the incidental cost associated with moving a family ond relocatlon
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of that family) in which a specified event must occur before such
entitlement is authorized and ie not a part of RMC, An entitle-
ment to BAQ accrues to every member regardless of sex or grade by
virtue of his or her status as a member of the uniformed services
1f quarters are not provided by the Government, a DLA does not
similarly accrue,

With regard to the decision in Frontiero v, Richardson, supra,
it is our view thuat it did not establish the prineiple that BAQ
could be paid to a husband and wife, both of whom are members of
the uniformed services, The Frontiero case datermined that the
administration of 37 U,5.C, 403 (1970) and other statutes to the
extent that a distinction was made and benefits were determined
on the basis of sex, did deprive servicewomen of due process, |
Therefore, the fact that both husband and wiife may be entitled to
BAQ where they are both members of the uniformed services cannot
be cited as authority to authorize payment of a DLA to beth on a
permnanent change of station where only one movement of the house-~
hold occurs,

We do not consider that our decision 54 Comp, Gen., 665, supra,
is inconsistent with, supersedes, overrules or modifies 52 Comp,
Gen, 64, supra, nor is it in conflict with the principle establiehed
in the Frontiero decision. That decision is for general application
and was not intended to be applied in a different manner depanding
on the member's sex, Therefove, the questions presented in the
submiasion are answered as follows:

a, VUhere members residing in sepavate housecholds are narried
after orders for a change of permanent station are issued Lo cach
but before the effective date of the ordera and then reside in the
same residence after repwting to the aew station, it 1s our view
that both meet the statutory entitlement for the DLA at the with-
out dependent rate, if in fact both make a move, The critical point
is whether the movement of a houschold has taken place incident to a
chance of permanent station,

b, Where a2 husband and wife are members resdding in the
same houschold and incident to the senior member's PCS to a
vessol and his spouse's reassignuent to an activity at the home
port of that vessel and they have established a resildence off
station at the home port of the vesscl:
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(1) A DLA may not be paid to the senior member since he is
assigned quarters on board the vessel, unless he has dependents
(other than his spouse) in his own right, In that connection we
do not find that the relative grades of the members woulil effect
their entitlements,

(2) Consistent with the above if the nale member is junior
to his spouse, the female member may be paid a DLA at the with
Aependent rate provided there sre dependents involved,

(3) Upon a subsequent PCS to the same or adjacent station
when public quarters are not assigned to them, neither member
would be entitled to a DLA, Paragraph ¥9004-4 of the JTR's pro-
vides that a DLA wlll not be payable in connection with change of
permanent staiclon for travel performed hetween stations located
within the corporate limits of the same city, See, in this con-
npction, 54 Comp, Gen, 869 {(1975) and 43 Comn, Gen., 474 (1963).
Compare 48 Comp, Gen., 782 (1969),

(4) If &t any time on any PCS move it can be conclusively
shown that 1t i3 necessary to establish separate households by or
on behalf of each member or for his or her dependents then it would
appear that each member has satisfied the statutory requirements to
authorize payment of a DLA in their own right, Compare B-183170,
Novembev 18, 1975, Thus, if both wembers have dependene parents
who resided with them at their last permanent station but a separate
residence 1s cstablished for their dependent parents upon a PCS,
cach member may be paid a DLA as a member wvith dependeats,

(5) If a service couple reside together and the senior member
is reassigned to a new station ashore Instead of a vessel and
establishes his residence off atation, which off statlon housing is
otherwise authorized, and at a later date his spouse transfeison
PCS to that station and moves into the same resldence, it is our
vicw that If at the time of the first PCS it was nccessary to dis-
rupt the houschold, move and reestablish the household in parts,
the senlor member would be entitled to DLA at the without dependent
rate on the initial wove and the spousce ot the without dependent
rat2 on the later nove,
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In summary, the vontrolling factor in determining vhether
either or both of the membprs of the uniformed services are
entitled to a DLA where they ave married to each other and whether
or not the DLA 1s at the with dependents or without dependents rate
does not depend upon the sex or the respective grade of the member
but rather on the factual circumstances of each case, Generally,
where & pormanent change of station requires the disestablishment
of a houschold in one place and a reestablishment of the household
in another, a DLA is authorized, cxcept for membevs vithout depend-
ents who are assigned to Government quarters, The allowance 18 to
be paid as provided by regulation; however, in no event may more
than cne DLA be paid where /mly onc muvement of a hwusehold is
requived, In these circumstances, where both members, married to
each other, qualify for a single DLA on ¢ permanent change of station
move (hey may elect to be paid the amount applicable to the senior
membey), it being recognized that such elecetion-~except in uvnusual
ci rcumstances-~will provide the greater benefit,
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Acting gomperoller General
of the Upnited States





