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MATTER OF: Kenneth J, Moore - vequest for waiver cf erroreous

payment of post differential and separa‘e maintc-
nance allowance

DIGEST: l. hccepcance of payment of post ditferential

and separat2 waintecnance alloewance, alter

notificatior. of ineligibility thercfor, prec-

clude: waiver of indebtedness under provisions
‘ of 5 U.S.C, 8 5584 (Supp. IV, 1974),

2. Ervoneous :indications in Standard Forms 50
and 1190, to the effect that «aployee would
be entitled to post differential and separa-.e
maintenance allowance payments, does not
create authorlty to pay such allowances where
employee did not meet requirement of statutory
regulations that he be recruited i .dited
States or other designated arcas,

3. United States is not liaole for errvoaeous
actions of its offticers, agents, or
employecs even though cormitted ‘n per-
formance of official duties. Ore c¢ntering
into arrangement with Government tawkes risk
of hwving ascertained that agent with whom
he deu:r* staye within limivs of his authority,
Inasinucl as Government can rnelther be bound
nor estopped by unauthorized acts of its
agents, Federal Crop Iasurance Corp v,
Mer+ill, 332 U,S, 380 (1947; 44 Cemp. Gen,

e g— P m———

337, 239 (1964),

This action is in response to the requett of Mr, Kenneth J,
Moore, a former cmployve of the United States A:my Central Finance
and Accounting Office (UJSACF&AD), Vietnam, for roconsideretion of
the scttlement of our Transportation and Claims Division (TCD), unow
Claims Division, on February 21, 1974, which denicd in part a sequest
for waiver of erroneous payment of foreign post differential and
separate maintenance allowance made to M-, Moore during the period
from December 20, 1971, throngh August 5, 1972,
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The record shows that as an employee of the Payroll Division,
Civitian Payroll Bran:h, USACFAAD, Viectnam, Mr, Moore was paid
post differential and separate maintenance allowance during the
period from Dccember 20, 1971, through August 9, 1972, in the
amounts of $',648,12 and $2,702,.86 respectively. By letter dated
August 3, 1972, Mc, Moore was notifisd that as a result of a
post audit of allowances and differential authorizaticns it had
been discovered that he did not meet the eligibility criterion
set forth in section 031,12¢, Departmen. of State Standardized
Regulations (Government Civilians, Foreign Areas), revised
March 26, 1371, which required that prior to employment an
employec be recruited in the United States, the Commonwe-lthof
Puerto Rico, the Canal Zone, or a possession of the United States,
Specifically since Mr, Moore had been a student in Saigon from
July through November 1971, he did not meet the geographical
recvuitment criterion for eligibility, This notification was
received by Mr, Moorc on August 10, 1972,

Pursuant to author.ty contained in 5 U.S,C, § 5584 (Supp. 1V
1974), TCD waived $4,084,.8 of the erroneous overpaymencs of post
difterential and separate maintenance allowance, The remainder
of the debt, 3206,50, was not waived beccuse the submission showzd
that the last payments, $102 post diffi.rential and $164,50 separate
maintenance allowance, were for the payroll period ending August 5,
1972, Since the August 5, 1972, letter ".otifying Mr, Moore that
such payments werv errconcou: was received by .im on August 10,
1972, TCD concluded that Mr, Moore was or should have been aware
of the ervoneous nature of the payments before he actually receive
this portion of the poyst d'rferential and separate maintenance al-
lowance payrents,

M. Moore has requested that our Office reconsider the action
of TCD denying a waiver of the final errcnecous payment of foreign
post diffe-ential and separate maintenance allewance in the total
amount of $244,50,

Iuring the period coveved dy the errencous cverpaymoats,
section 031,12 of the Standardized Regulations provided in pertinent
part that post Zifferential and separate maintenance allowance
could be granted an employee recruited oucside the United States
provided, among other things, that:

*k * * * *

. "¢, prior to appointment, the cmployee
was recruited in the United States,
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the Commonwvealth of Puerto Rico, the
Canal Zone, or & possession of the
United States, by

"(1) the United States Government,
including its Arned Forces;

"(2) a United States firm, organization,
or interest; :

“(3) an international organizaticn in
which the United States Goverpment
participates; or

"(4) a foreign government;

and had beqn in substantially con-
tinuous employment by such employer
under conditions which provided for
his return transportation to the
United States, the Coimonwealth of
Pucrto Rico, the Canal Zoue, or a
possession of the United States

* & *'"  (Smphasis added,)

Since lfr, Moore had teecu a student in Saigon immediately
prior to his employment by the USACFAAD in Vietnam, he could not
have been eligible for post differential nor for separate wainte-
nance allovance unless section 031,12¢ had been waived due to
unusual circumstances by the head of the employing agency in ac-
cordance vith the provision therefor at saction 031,17, of the
Standardi.ed Regulations. No waiver of the above-cited requirc-
re: « was granted, '

Moreover, even though the Standard Forms 50 and 1190, completed
incident to Mr, Maore's employment with the USACF&AO, indicated
that he was elfigible for post differential and scparate maintenance
allowance, those erronecous statements could not create aun‘hority
to pay such allowances where no authnarity existed uncder the statutory
regulations in effect at the time, The well established rule in
this regard is that the United States is not liabl¢ for the er-
ronecous actions of its officers, agents, or employces even though
comnitted in performance of official ducies. 44 Comp, Gen. 337, 339
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(1964), Anyone entering into an arrangement with the Government
takes the risk of having ascertained that the agent with waoom he
deals stays within the limits of his authority, inasmuch as the

Government can neither be bound nor estopped by the unauthorized

acts of its agents, Federal Crop Insurance Cocrporation v, Merrill,
332 U.S, 389 (1947),

Qur Office agrees with the TCD deftermination that Mr, Monre
was not «ntitled to a waiver of that portion of the debt which
represents the payment of post differential and scparate maint:nance
allowance for the pay period ending August 5, 1972, Since Mc., Moore
was senc notification of his ineligibility on August 5, 1972,
which he received on August 10, 1972, it appears that he received
the notification prior to actual receipt of the post difierentiai
and separate maintenance allowance payments, He has presented no
evidence to the contrary,

Subsection (L) of 5 U:S.C. § 5584 (Supp. IV, 1974) prohibits
exercise of waiver authority vy the Comptroller Gcaeral:

"(1) if, in Lis ~pinfon, there exists, in
connectisn with the c. im, an indication of fraud,
misrepresentation, faul:, or lack of good faith on
the part of the employ.. or any other person having
an interest in obtaining a waiver of the cliim * * *'

Although there 1s no indication of fraud or misrepresentation
on the part of Mr, Moore, v¢ have consistently held that where
the'employee was uware of the overpayment when it occurred, a
request fer walver will be deaied. Aczceptance of the payments
with knowledge cf their orrnneous nature constitutes '"lack of
good faith'" and waiver is prohibited by law, Sce b-18335%d,

April 23, i975, .nd B-167804, January 23, 1576,

For th: fcrogo:ng, reasens, the TCD settlement ¢f February 21,
1974, granting onl - parcial walver of erroneous post differential
and secparate marnteuanc: 3!lowsince paynerts and holding Mr. Moure
indebted to the United Stutes v $266,.50 is affirmed,
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Deputy Comptroller Generai
of the United States

- {‘ .-






