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F-ILE: 1B-185458 GDATE: Octolc:r 5, >.

M A TTE 0 F: KenncethL J. Moore - -equest for waiver cf errore-ous
payment of post differential and sepJr-a-c maintc-
inance allowance

DiGEST: 1. Acceptance of payment of post di'fcren'ial

and separat2 rmaintenance allowaince, after
notificatior. of ineligibility therefor, prc-
clude. waiver of indebtedness under provisions
of 5 lJ.S.C. 8 5584 (Supp. IV, 197T).

2. Erroneous ±ndkcations in Standard Forms 50
and 1190, to the effect that eamployee would
be entitled to post differential and separae
mainteniance allowance payments, does not
create authority to pay sicli allowances where
vrrployee did ncot meet requiremrent of statutory
regulations that hle be recruited i .ited
States or othfer design3ted areas.

3. United States is not liaDe fol erloiwou
actions of its officers, agents, or
employees even though cornitted :n per-
formance of official dut'ues. Ore cntcrin;
into airangemcrnt Wit) GoverrineilL taKs risk
of hILting ascertained that agent with whom
lie deaa stays within limiLS of his. authority,
lnatrnucl as Government can rncithvr be thound
nor estopped by unauthorized acts of its
agents. Federal Crop I-isurance Cor v'*

Mer'ilI, 332 U.S, 380 (1947;; 44 C(mp. GCf.
3379 139 (1964).

'[lis action Is in response to thc reque t of Mr. Kenneth J.
Moore, a former employee of the United S~ates A my Ctntral Finance
and Accounting Office (IJSACF&AO), Vietnam, for teconsidertLion of
the settlement of our Transport3tion and Claims Division (GCD), iiow
Claims Division, on February 21, 1974, which denied in part, a :cqucst.
f.r wiivcr of erroneous payment of foreign post differential and
separate maintenance allowance made to F-. Moore during the period
from December 20, 1971, through August 5, 1972.
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The record shows that as an employee of the Payroll Division,
Civillan Payroll 3ranzh, USACG&AO, Victnam, Mr. Moore was paid
post differential and separate maintenance allowance during the
period from December 20, 1971, througlh Augut ', 1972, in thle
amounts of $1,048.12 and $2,702.86 respectively. Fy letter dated
August 5, 1972, ':. Moore was niotifie-d that as a result of a
post audit of allowance and differential authorizaticas it had
been discovered that hle did not meet the eligibility criterion
set forth in section 031.12c, DepartmenL of State Standardized
Regulations '(Government Civilians, Foreign Areas), revised
March 26, 1971, which required that prior to employment an
employee be recruited in the United States, the Cormnonwe-lthof
Puerto Rico, the Canal Zone, or a possession of thle United States.
Specifically since Hr. Moore had been a student in Saigon from
July throughi Novuraber 1971, hc did not meet the geographical
recvuLitment criterion for e]igibility. This notification was
received by Hr. Moore on Aygust 10, 1972.

Pursuant to authority zontairied In 5 U.S.C. § 5584 (Supp. 1V
1974), IC) waivcd $4,0814.'d of the erroneous overpaymenics of post
diftercutial and separate maintenance allowance. The remainder
of LlhL dLeL, $206.5U, was not waived because the submission showed
that the last payments, $102 post difftrcntial and $164#.50 sepdrate
maintenance allowance, were for thle payroll period ending August 5,
1972. Since thle August 5, 1972, letter '..otifying Mr. Moore that
such payments werv erreneou was received by >ira on August 10,
1972, T(D concluded that Mr. Moore was or should have been aware
of the erroneous nature of the payments before lhe actually receivel
this portion c,f the p)st d iferenti.ii and separate maintenance al-
lowance pa)yrents.

M-. Moore has reqaestud that our Office reconsider the action
of TCI) detying a waiver of the final erroneous payment of foreign
post diffe ential and separate maintenance allowance in thle total
amount of $2M,50.

During the period covered by the erroneous cverpayrlctits,
Section 031.12 of tile Standardized Regulations provided in pertilnlnL
part that poEt d iffrential arid scparate maintenance allowance
could be granted an employee recruited oucside the United Statrs
provided, among other things, that:

.. * * * * *

c. prior to arnpointrnent. the emiPloyee
was recrui ted in the United States,
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the ConnonweaIth of Puerto Rico, the
Canal Zone, or ;. possession of the
United StLatesljby

"(1) the United States Covernmernt,
including its Arz.'ed Forces;

"(2) a United States firm, organizations
or interest;

"(3) an international organization in
which the United States Govervient
participates; or

"(4) a foreign government;

and had bean in substantially con-
Linuous employmenL by such employer
under conditions which provided for
his return transportation to the
Un,'ted St-tes, the Comronwealtth of
Puerto Rico, the Canal 70ric, or a
possession of the United States
* * *" (vnphasis added.)

Since 1lr. Moore had leeit a student in Saigon immediately
prior to his employment by the USACF&AO in Vietnam, hie could not
have been eligible for post differential nor for separate uiainto-
nanc.e allowanice unless section 031.12c had been waived due to
unusual circumstanccs by the head of tie employing age~ncy in ac-
cordanc-e tIh the provision therefor at snction 031.1i, of the
Standaxdi.-ed Regulations. No waiver of the above-cited require-
ticLi 0 was granted.

Moreover, even though the Standard Forms 50 and 1190, completed
incioenL to Mr. Moore's employment with the USACF&AO, Indicated
that he was cligible for post differential and separate maincenance
allowance, those erroneous statements coul d not create ati tority
to pay such allowances where no authority existed tuneer the statutory
regulations in effect at the time. The well establIshed rule in
this regard is that the United States is not liablh for the er-
roneous actions of Its officers, agents, or employees even Though
committed in performance of official ducies. 44 Comp. (cn. 337, 339

, .

- 3-



(1964). Aqyone entering into an arrangement with the Government
takes the rii-. of having ascertained that the agent with 1titofl hle
deals stays within Lhz. limits of his authority, inasmuch as thc
Government can rneither be bound nor estopped by the unauthorized
acts of its agents. Federal Crop Irsurance Corporaition v. Merrill,
332 U.S. 38) (1947).

Our Office agrees with the TCD determination that Mr. Moore
was not (nt tled to a waiver of that portion of the debt which
reptesents teli! payment of post differential and separate maintenance
allowance for the pay period ending August 5, 1972. Since Mr. Moore
was senfl notification of his ineligibility on Augiist 5, 1972,
which hle rece!.ved on August 10, 1972, it appears that hie received
the notification prior to actual receipt of the post differential
and separate maintenance allowance paymlntis. Ile has presented no
evidence to the contrary.

Subsection (V' of 5 U.S.c. § 5584 (Supp0 IV, 1974) prohibits
exercise of wiiver authority ty the Comptroller o .nra:

"(I) if, in Lis -pinlion theure exists, in
connectijn with the c,. im, an indication of fraud,
misrepresentation, fauZ:, or lack of good faith on
Lhe part of tlhe employ: . or any other person having
an interest in obtainiri; a waiver of the cl1 im * * I

Although Lhere is no Indication of fraud or misrepresentation
on Ohe part oC Mr. Moore, ve have consistently held that where
the errployee was re of Ome overpayment when it occurred, a
requoest for waiver will. be dliCed. Az.ccptance of the payments
wi tLI knowledge cf 1I ir crroneous nature constitutes "lack of
good faith" and waiver is prohibited by law. See Is-1835,d
April 23, i975, AnJ is-167804, January 23, 1q76.

For tiL fcrztgo:n,, rcazon',s, the TCD settlement cf February 21,
1974, granting onl p-irtlal waiver of erroneous post differential
and separate ma itezaianc: 31low3;nc0 paymnc.ts an(d holding Mr. Moore
indebted to the United SiLutaa t Ir $266.50 is affirmed.

Deputy Coproer Generai
of the United States
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