DOCUMENT RESUME
CC69Y3 - [A010C03)

Feimburseaent by United States of Government Attornev ror Fine
Imposed by Court, B-186680, Ocrober 4, 1976, 5 yr.

Decisiorn by Rcbert P, Keller, Deputy Comptrcller General.

Issue Area: Porsuinel b:nagement and Cospensaticn: Cowpensation
(3C5).

contect: Office of the General Tounsel: Ceneral Governwment
tatters,

Budget Function: G:neral Government: Central Fervonnel
Management (804).

Nrganization Concerned: Department of Justice.

Adthoricey: «8 U,S.C. 2412, 44 Comp. Gen. 312; 31 Comp. Gen., 2u6,
247,

A employee of the Department of Justice requested
reimbursement for a tine iamposed on him for failing vc meat a
court deadline. Since tne employee failed tc reply or requast an
adu. ticnal extansion, there is no auvthority tc use appropriatea
funde for reimbursewent, (HTW)
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3" e -', THE COMPTROLLER GENERAL

CECISION J"‘ ﬂ 'DF-‘ THE UNITED BTATES

‘,p\‘ WASHINGTON, OD.C 20%a0

\_ l \”1\‘ It

FILE: poa8660 oarelT 1 176
MATTER OF: Relavurmenand by Uniled Btatas of Guverneat
attoriey for fine imgosed by Zowt
DIGEST:
Appropriated Sfuwade wve mut arallsble €O maimburse
an attoonay reprasenting tha Uuitvd Btated for o
five impow.d on i by the Court unloss thiv facis
rupport aa adnintstrative deterninetion tok'. the
£ine wus neoccsmily lucurred in the parformince
of affleisl duties for whlch tha aypraopriation waa
madeo, and vithout vt or negligsace by the sltorsey.

The Assistudt Attornay Genwrel fur Adminiytretion, Dupartiusm?
of Juwstice, has re;usnted our docilsicu whethor the Departaswtd.
Jugtice, using luwis appropriated ta At, may crefxburso sn omployee
of the Departeent who '‘mu ordered by o Felorwl Ulstrict judge to
Py a $500 Line, Mr, W.8, Gwvatkin, vio wade the payment, ig an
attorney in chayge of the ndalrelty ntmtlm oo behalf of the
plalntiff Unived States, ceptioned in tha t r of the Coaplaint

I%) ’ihwvw D, L‘a;: 15:%76)

TN Asslstant Attoroey Genaral ssta forta the (acts and the
quortion pyesented sy foilowa:

"¢ # # puriny the ocourase of disvovery pro-
oouu.m-, ifr. Owatkin cailed tu weet & deadline
sot Ly w court (Jawmuary 30, AUT6) for subsis-
sicn of xnmiara to certain intezr.~ogstories b~
nitted by the dstendant to the Jovernwment. On
Junuary 30, 1976, the dwy of the asadlios, he
filed u motion vith A tupporting airTidarit ¢o
axtend the tine Lisit until Febiuar;’ 9, 1970,
and & Liering was set for Marcoh 1; 1776, Defen-
dant's counsol daid not opyose the reqaert tor an
extansion, liovever, heoauss of the press Of
othar qusien of the oiTice, Mr, dwatkin wvas un-
nbls w0 weet the Fedbruary 9 &  (ine am! placed
the inltexrogatories in the mady o 2ll counsel
irvolved 'u the Marrell cass, on Febyuary 29, 1976,
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"A% tLv enwuing hering on Neroh 1, 1576, the
court expressod Maplsazure vita Mr. Gwadiin‘s conduct
in anawering ‘ho lucerivogatories. The court wes par-
tioularly displassn vith My, Gwatlin's asrertion, in
his «ffidavit, tast vany matters weite pending in bis
sfficy, all of which raquized that vawrious daedlines
be aet .n varloua cowmrt proocswdings; e stated that
sinse he @ound it Liporsible 40 meet all the decdlines
vhich had beau iupoyed vn (e office, by found it necuwa-
sary, in tha peri'ormince of his duties, Lo exsroisy
valuo Juugments as (¢ vhich casse could be deiaysd with
thy leaot prejuilce to ihe poaldiny of the Unlted Sixtea.
ity Gvatkiln explainod vl a bricf turthor sxiensioa of
tine in wtiich to anaswar the ;utorrogatocies in the
Karrall sase would ie Zen prejadicial to the iverall
progrens (f that casa thar: to cther vending miters in
hig office, rome of which invd baen on thoe dockevns of
the courus coucsried longer ‘hun had the Megrael! oass.
Tii¢ court descrided Mr, Quati'n’'s conduwt as armyant
ar? inexcutebly, ind us danmslrating an stfitude ou
hiw part that his views vuperseled the dirsctions of
vho court us to vien peapure were to Le filed.

"Tha court stated that it intended to impnre smna-
tions and ankad for rensone why the complaint anculd net
be diwmistad, When the court realizi! (wt the acowmplaint
wis acddreused to lurger claims than tue onve affected hy
Lha interrogatories, it regurded dismussl as too hursh
o sanclicon and justesad diracteu Hr, @vatkin to pay the
sum of $500 in opposing counsel., Thu opponing counesal
had not roquested the sanction and had in fusd sdviwnd
the cowrt that there had Yoen 1no bad feith o the part
of the Govermment. Ihe onurt indicnted, howevax, that
the sanction covld not be waivad hy cpposing cawvsel;
that the swnction was iaposed. on Mr., Qwatiin personnlly;
and that dr. Gwatkin had five days (later etended to
ten days) in which vo pay the sanction unless he apyealed
the order to the Unitel Btates Court of Appeals for the
Ninth Circuit and obtained a o\xy; and that it he Aid vot
do 80, an ordar would be favuad to shov cevie Wy ha
should not be hwld in contempt.

"Berox= the expiration of the ten-day ysriod fur
paynent sot LUy toe court, Nr., Gwathin ssnt the Clerk
of the court hias perscnal cheex for $!00, and asked that
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it be siied in she registry of the covrt 40 swailt
the finsl oudoows of any sppeal, or as 2tharvise di-
rctad by the Jwige,

"Yhe Civil Diviaton «f the Justice Dejariment
intends to request that the Solicito: Genexnl authn-
risc \a agpeal of this Cade, on bebalf of My, Ommtkin
and the (mited Stnten. Hryosesaing of the reqiwik
cAnNod be cagpleted until reteipt of tw tramanmwrint
of the hearing. The Civil Mvisicm coxtonds thAnt (be
out's oxrdw of paywent o opposing cor:nsel is -
tiary to the provisicos of Fals 37(f), Pederal Rulen
of Clvil Proawdire, wiMgh provides that axpenses aw
fosy say not L Laposed againut the United States an
Qlevery nanciions wadcr kule 37, and is contrary do
28 U.8.0. § 2412, vhiah pravides that a Judgwat of
codts againat k9 Lhited Stateas may not ineludo feea
s axpunsns of attorasys. In addition, the Civil
Pivision comtends that the cowrt's oxder is not an
adjnitestion «f sonteaypt parvonally vsgainst Mr, Owatiin,
bud 3etaxr i8 0 sroiiun whieh indliestly falls upon
the Uaited Btater, wpd hevae comstitiries an umutharised
evasiny of the provisdoue presenting an avard of attor-
pay's Yews,

"Wa ere awaiw of auy dxaicioms of the Compilroller
Genoral wiich otate the prinsiples thet, 'no offiser or
ewpliyes can Srouiw & valld clania in hia favor by peying
obligasicas of the Unitod Btates frcm hin am funds.’
13 Cowp, Coa, 20(1993), ‘E‘f also, 18 Cop. Uen. W2k,
23(1938). 7 Camy. Gen. 184(1927); 2 Comp. Gem. 581
(1923); sad 24 Cony. Des. 155 (191" Howevar, in tuic
onso v, Owatkin ¢l not act voluatarily O creato an
c)lgation of the (ibad Btates; he vas axderv by A
Foderul distri¢ vovwrt to poy & cus of mow'y to defenm
counsel under iareat of & ocodlempt clilatiom, In eddi-
tiom, Mr, Owetkin vas agting oo bshalft of the (Jovsrn-
nat; hiv duting as Qidat or tiv fap Yrancisco 2fL0ice
o’ Nw Admirelty ond Shigplng Soction inelude the
onsrciss of Jlesretion In & gitunlica vhere there
Are maxy demscds cn the rescurces of his &°fice and
all dvmnde cunnot be advgquately wet, It s the
rzarcise of sucl: discretion, in th» performmnce of
e sosignod cutiay, end wadex the beavy work loud
of his office, vaioh pagted uvhe court tu asvese the
4500 five at 1sewe,”
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Whila the Ausistant Attorvey Jeneral asks only vwiether the emplayes,
having paid the Sine, may Lw reimirsed, “as threakdld . quastion which
wust first bo aidieassed s vhethar approrriated Ninis are cveilabis to
pay & Lfine imposed on an employes by a ecurs, Vhether o fine %0 pualsh
a conterpt by a ‘rederal smployes could be d by his agency ws the subd-
Ject ¢ inquiry in 44 Comp. Gen. 322 (1964). The Agent iu Crarze, Chicaze
office of the Fediami Buresu of Investigavion (FEX), deelinsd to0 ansver
questions, despite the court's oirder %0 <0 s0, ased upen specifis in-
struct, os reccived from the Attiomay Gemaval of the United Hutes and
upon certala ragulations of his Dipartarat. Au adminictretive dstermin-
stion vas xade that the fine wae recesseril)y incurred in ths eveampliiash-
aent of ofticia: business for whish the appropriation for sularics and
expenadas of the FBI was made. MNyent {rom that cpprepriation was beld
to be authorised,

Compare, bowever, 31 Comp. Jen, 246 (1952), iu wvhich a Federal
agency asked whather it xight reisbursey an esployee for & fine ixposed
and pald by hin for a treffic violatlom. The violatiom--dovible-park-
ing--involved a Goveinmiut vehisle driven ky the expleyes wiils wn
official businsss. We hell that therw 48 mo autharity S0 wie approgeri-

ated noneys--

"# # ® for the paymeut of a fine imposed by a court
oo a OGovernment empliyes Tor an offense comaitied
y him whils in tha porformmuve of, Mt not as part
of, bis afficlal dutiue,” 31 Comp. (en, at 247,

in distinguishing betenen 4k Comp. Gen. 3i2 and 31 . Gem, 246,
the significant fuctor is vhether the atiion for vhich the fime is im-
posnd is a necessary part of the esmployee's official duties. Thuw, the
explayee iu 31 Comp. Gen. 247 gnsuld pr sumbly have cade tho delivery
vhich was his tash without vinlating the low bty doubls-parking. 'a
LY Comp. Gen. 312, however, i\ was clear that the .ffense wilch w= the
cecasion for ke fine--

"# ® ® 21038 Ly reason of the perfermanoe of /the
employee'g/ duties ® # # a2d his oompllamoe with

rogulationa and {ustrustionn, and was
wvithout fiult or negligence on his parl & & ».°
Ui Comp. (en. at 3ih,

We also said in L4 Comp. Gemn. 312, at 314, that wkether the fine--
"# # ® yug neoessarily incurred in the ansoag.ui

of official busineag for which the spproyristics o-
posed to d>@ charg was made is, of courve, & fagtusl

ol a
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zatter primavily for adninistsative determivation in
e light of ke oircumtanees of the partievlar
oase ® @&

™he Asasistent Atturnyy Gensral has evidentily made that administrative
determination in thin oase. Ne strtes that r. Ovatkis vas avting o
behalf of the Govayrmawnt, and that bassuse Lis officisl duties require
tue exexcise of discxxticn in decidisg hov to allosate the searce re-
souroes of his office, the fine wvas the result of the exmsisg of his
disaretion in the pexrfirmance of bis oflfiocial &nties, Kowever, we are
oot dould to ascegd tha adeirnistrative Coterzimation vhen tha fauts do

nod stpport LG,

Zhe failure of Mr. Jwatkina vo 1espoud to the it rrogatories hy
Rewruary 9, tha tims set Yy the eourt, vas the ramul¢ of tha jress of
other offisial mattara. We do not question the exercise of his dis-
cretion in deulding that othes mtters took precedense over tre ; 1
o, Howesver, ths wxtecsica of $ims %0 Febiuary 9 to rvwply to
inderrogdories wvas grunted Wy the omad at ke, Gemtkin's request. Uhen
that deadline vas raached, Mr, @vakiin osither filed the anmrers uor dld
ba request an additional scisatiion of (imo or othervise communicate with
the oourt adowt his prublam. Thers s nathing in the revord to indicate
wumummutmmmmuuoawmmmt
Kr. Ovaskin'’a fajilure to make sush requast vas iu complianece vith Depart -
sont instrustions aad wi Mmuornmmm-m. n the
T\
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| Dos uwc-ytrou- General
of the United States






