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DIGEST: Due to the large number of free and reduced-price lunches
served and the low cost of preparing the samas, the State
of Miesissippi did.not meot Federal uatchiog requirement
mandated by the lational Gchool Luach Act (42 U,.S5.C.

§ 1751 et n2q.), for fiscal yaar 1975. S5ince the Congrens
has asubsequantly enacted legiri-iion which would prevent
the reoccurrence of this praplen and since a contrary
rasult would withhold from the State those Federal funde
to which {t would otherwisc have been entitled, wa will
not object to ths Dapartme.t of Agriculture's detormina-
ticn not to require repayment of 1975 funds in order for
Misnissipps to comply with the matching requirements of
the Act.

This decision to tho Secretary of Asriculturse is in response to
a pubmission by Assistant Secretary Richard L. Feltner seskinp our
concurrence to tha Department's propossl to waive the Stace of Mia-
sinpippi'e ohligations un:icr the National School lum~h Proygranm,

In this suhmission the Asaistant Secretiry advisea thats

“"The Miseissippi State FTducational Agency., in th:
admind{etration of the lational School Lune’. Irogram
in that Stste, failed by $2,752,460 to meect o
State~to-Federal matching requiremant of the pro-
gram for fincal ysar 1975, Becausa of a8 sct of
condit’ona uniqua to Hississippi, it {8 the oanly
Btate that did not neet thig requirement, 3Section
210.6(1) of the USDA'a Food end Nutrition Sarvice
regulstiona (7 CFR Zart 210) governing this progran
requires that a Stato nust return the umount of
fundg under this matching requirement tha: it fails
to pstch. In this instance, that amount would be
$).,284,023., We recoamend _or reansons nreacated im
cthis letter *huc Miocipsipp!{ de absolved of eny
obligation to roturn theme funds and we seek your
coacurronce, & 4 @

"Minaissippi failed to meet this matching require-
ment becauca 1 high percentage of fxae and reducad-
pricea lunches was sorved in that State and che
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averase cost of producing a lunch was kapt at

a minigun. With Suction 4 anl Section 11 funds
meeting nearly all of the costs of producing
frec and reduced-price lunches in Missisalppd,
tha State had s rely mainly on State, local

am! child support for paid lunches to msat tha
matching requirexzent. This, cowbined with their
low cost of producing a luach of 65.4 cents,
moant they could not meet their matching require-~
mont without (1) decresasing the percantage of
free and reduced-prico luunchrs served, (2)
raising the cont ol producing tha average lunch,
or (3) reducing their unc of Section 11 funda

by $2,752,460 and replacing it with State, local
and child paynent support (thus reducing the
average Section 1l reirhursecent from 50.9 cents
to 44.9 cents). loue of thesa alternatives is
cons .stent with the intent of Congress.”

In au attachment to tha Assistant Secretary's letter tha Depart-
ment explainz these threc alternatives aad theo reasona it oppoued
then. The first alternativa is to alter the rales of partieipation
in the program by hanging the eligibility stan:lcrds therefor or by
not providing any veducad-price lunchaes. <The lepartmant sufgosts
that to cover the deficit, the State might lLiave to increasz the
nutber of paid lunches sarvid by nearly 9 million (lesa than Z5
rillion are currently ssrved) whi?!. not ineczeasing the nurber of
free or redueced=price lunches served, It satates that thoe alternative
1s both unrealistic and poteantially detrimental to the achro) lunch
pragraw in lissisaippi and in contravantion of the thrust of recent
congressional acticus broa‘aning aupport of this program.

Tha second alternative is disliked by the Department aince
Hisgissippi would have to increace its expenditures, currently
66.40 ceats per lunch, by 3.88 cents per lunch to cover the deficit
in contravention of the principle that economy of operation in pro-
ducilig nutritionsl lunches at a rolatively low coet should Lo
cucouraged,

Tha third alternative sugpested 1s that the State could forego
wome cf its section 11 funds (6 cents per lunch) and raplacoe them
with Statz and local funds, including child paysents. Thae Depart-
ment st=les that the likely effect £ this alternative is cto harm
thoge &scisols serving the highast percentaga of ncedy children, an
undesixable result. Ve note that the first two alternatives would
not be avallable for Yisalssippi's fiscal year 1975 prozram.
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Yood and assistance payments to {itate educationa. agencies for
agricaltursl commodities and othar £ooda necessary to seive a nutri-
tious school lunch sva authorized by aection 4(c) of the Rational
8cheol Lunch .2, 41 U.5.C. § 1753 (Supp. IV, 1974). That saction
mandatod a payment to the States based 1in part on the number of
lungher sexrved to children fn schools which participate in the school
,‘Illlch yprogran. Section 11 of tho Act (‘2 U.85.C. § 175%9a (Supp. IV.
1974)) directs the United States Dopartment of Agriculture (USDA)
to make additional epeciacl cash assistancu paymants to State sduca-
tional agencies to enible them to merve free snd reduced-price
lunches to chil/vaer elligible for these benafits undor criteria
eatablishad by section 9 of the Act (42 U.5.C. # 1753 au amended),

Toe amount of the spacial cash asuistance poyment to each State io
detexmined by multiplyiny the ni.uber of fro~ and reduced-price lunches
served to eligible children by a mpecial assistance rate prescribed by
the Scexetary. The statuta prascribes a minimun Federal payrent of
mot less than 45 cents per frco lunch and 10 cents less than the froe
lumch rate fur reduced-price lunches; the actual awownt of tha Federal
payment varies with tha Consuaer Prieca Indox. Thus, the asouunt of

the Fodoral paymant is linked to the nunber of aligible children
searved free or reduccd-prica lnun-~hes.

Prioxr to th: snactment of Pub, L. ¥o. 94-105%, B89 Scat. 516, on
Octobex 7, 1975, section 7 of the National School Lunch Act, 42 U.$.C.
§ 1756 (1970), required that cach dollar of Foderal funds used under
sections 4 and 5, 42 U.5.C. § 1753 and 1754 (Supp. IV, 19748) had to
be matched with three dollare from sources within tha State, except
that proportiorate adjustments are wade when the pex capiis fucoum
of a State fcll below the natfional average per capita incoxe. The
rate of ¥Mipsisoippi with its low averape incows was approxinately
2,14 to one for fiseal yenr 1975. See 7 C.F.R. § 210,6(a).

According to the submiangion, tha increase of Federal support

"during the laist 6 ycars for froe aund reduced-price lunches end tha

risicg percentapae of children. roceiving thdse lunches have created

a situation which mikes Lt difficult for a State such as Misspissippi
with a low average cost of producing & lunch t£o meet the matching
reqfjiresiant. In the last five years approximataly forty percent of
Junches servad rnationally under this program were frea c> roduced-
prica '

In Miar'ssippi, ¥aderal funds gupported nearly all of tha costs

awlrtod te ires and reduced-price lunches. The Fedaral payvent has
risen to a current xatae of 56.75 czuts per each free lunch. The

-3;



B-176994

approximate cost of luncles servad in Mississippi is 66.40 cents
each. lience, because tha percentags of fres and reduced-prica
lunches vwere 8 large encugh part of the total ausber of lunches
served, thera were not enough expenses not covered by Fedaral funds
left for Mise“asippi Stote and local funds and services to mest ths
matehing requiremcnt,

The suboipsion indicates thet the possibility of this problen
occurring has been known by the Food and Kutrition Service (FUS)
for more tuan 2 years snd that it was vecopnized that legislative
change vas tha most practical ceans to alleviate i1t., In responas
to this problen, Congrcss passed asection 5 of Fub. L. Ho. 94-105,
supra, vhich amended section 7 oo the Nationmal School Lunch Act,
42 V,8.,C. § 1756 (Supp., V, 1975), to change the matching requirement
to ccver only those luuches served to paylug childreun. As apended,
sectionr 7 of the Nationpal School Luuch Act states!

“The requiremevt in the section that each
dollar of Federnl assistancs Le motched by §3
from sovvees vithin the State (with adjustments
for the pex copita incomn of tho State) shall pot
be applicnble with respect to the payrments made
to participativyg schoola undar gection & of this
Act for frce and reduced price lunches: Provided,
That the foregoing provision chall not affoct
the lavel of State matching required hy the sixth
sentence of this section."

The tongressional intent of the above-quoted provision is in-
dicatiéd by the following:

“({n) Matchiunpg roquiremeunt (Sec. 5): The bill
nales a change in the §3 to $1 State to Fadoral
netehing ratio sat forth in sectiocn 7 of the lational
School Lunch Act, listorically, tha $3 'State' ohare
has bean predoninantly from children's paynents. llcw—
ever, dus to tha increasing proportion of free and
roeduced price meals boing scrved, therc has daveloped
in 2 number of States a phortage of State matching
dollars. 7Thz new provision cases the $3 to $§1
ratching requiremant with respect to weals servod
frea or at a reduced price. The charge does not
increase ¢he Federal expendituve of funda eithar
for free or for paid luncl'es; nor does this pro-
vision in any vay reduce tha matching requirenentl
for State appropriations.
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"Horsovar, the Committes :ntemis that po
State shall lose Federal fupds becauss of the
anount of funds appropriated by State govern-
mante {or s:hool meals., States would have
maxioun flexibility in using section 4 fuuds
and Stata funds as a vcans of reaching the
P‘yhs Chud.“ S. Bnp. Eo. 94"239. 94th co'.ISO'
lax SOSII.. P 18 (1975). .

Tha Senate Report aleo stated tha following:

YThe National School Lu::h Act presectly
requires States, in ganeral, to natch avery
dollar of Federal funds xeceived under secction
4 of the Naticnal School Lunch Act (general
food assistapnce paymunts) vith §3 of State and
local funds Section 5 waives the catching ro-
quirerzcnt with respect to the amount of goneral
food assistauce psyvents received by a State
vith respect to frec or reducoed-prica lumches,
However, the level of State revenues, required
by mectioa 7 of the Act to be appropriatea or
atilized spoacificzlly for program purposes for
auny fiscal year could not be reduced, but would
be couputed without regard to tha waiver affected
by this section." §S. Rep. NRo. 94-259, id. at
28, 35et alsc H.R. Rep. No. 94~68, 94th Congress,
lst Soas. 11 (1974).

It is apparont from the above that the Congress enacted this
pection in saticipation of the problen which now confroats the State
of Mississippi. Howevar, Pub. L. lo. $4-105 was enacted and becama
effecviva too late to afford relicf to Missiasippi for tha 1975
fiscal year. With respect to ‘e timing, the Assistant Secrctary
statey that this provision was enacted with tha concutrcnna pf the
Department but that:

"Unfortunately, though tha legislation was intro-
duced in both llouscs in sufficient time to reasolve
the lasus for fiscal year 1975 as intended, other
mora cormprehensivae provisions clicitad.considerable
debate which delayod final passage until- £iscal
year 1976. Furthermore, there was no Yotroactive
clause included in the new law. The effect of this
waa that Mississippi would have no relicf for fie~
¢al yoar 1975." :
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It was tho controversial nature of the Act as a whole (vhich was
enacted over the Presideat's veto) rather than of this section
viich delaycd ensctmant of this provisiom,

Missizsippl is tha only State that did not mcet the matching
funds requircuwcat of the Act prior to the ansctment of Pud, L.
No. 94-105, and, of course, this situation will not asrisa spgsin
in the future, The subniasion statocs that Mississippi ie caught
betwecn the three-tomoue matching requirement and the legislative
nendate to vaximige the participation of needy children in tho
school luuch program. It moted that Misalssippi had used the funds
to carry out the progran and asserts that, for the reasons discussed
sbove, any remedy, othor than abeolving the Stete of any dubt, wounld
be detriwental to the State's school lunch program and inconsistent
withh tha iantent of Congross.

Nornally, we would have to cooclude that whatever the circum-
stances, since tha then current version of sectioca 7 conditioned
Tedaral payment on the State'a complying with the three-to—ona
watching r2quirement, ississippid could nct be absolved from repaying
the funds hare involvei. liowaver, we vecognize the unuausl and
oaa~-tinme-only oaturs ol tha instont eiguvation nnd that the Department
of Agriculture beliuves that it would ba disruptive .to the school
lunch progran in liseiasfippi and fnconsistent vith the intent of
Congress—in ecnacting section 5 of Pub. L. Ho. 94~105-—~f6r the Stata

to have to repay these funds,

In view of these factors, the good faith cfforts of the Stata
to ieplenwen¢ this progranm, ond thc fact that Congress upon learning
of the problen anacted legislation “o assure that no State would be
esught in this situatlion, 1u tha futuro, we will not object &f tha
Departwent declfinas to offect coller:ition acticn against the State
on account of ito failure to meel the watching rcequirement in fiscal
year 1975 duc to a combination of the high number of free and
reduced-prico weals scrved and tha low coot of real preparation.

We note tbat to hold otherwiso would require !Missfesippi to give

up Faderal paymants under sections 4{¢) and 11 vo which-—except for
conditions wniqua to it=--it would otherwise have then baen entitled
and to which 1t would be entitled under current law.

g g FEELER

‘Oﬂng Couptrolier General
of the United States






