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1. The of itertat l CPubl Couniol ta prt ofblished
stur atoauthority of unr st ion 27 of the Riterl tar

t Xr~~~~~~~oier, o At anae ded by section 304 of thet lail
',it acliz tion 1nd Regulatory Refor5 Att of 1976m
Pub. Lo No. 94-210, s i indeptb n t oef the Interetnte
Cromt-ce CArssion Cethouio offilie the O tireoith
Con Cequ ntlyse th er section h0 so autb.ority to
,lppoint neau fromr Ditecto or otu fer ntployeet of
sual inmtutory gffice 

7, Shzt Bterstite Commrce Ceommsson as part of its
Oietatutory nutharity under the Reuonal Rail heorgn-

~~~~~~~~ization Act of 1973, 45 Ut.S.C. § ?715, to mket sure

rthet th public interettt be presirly reprtsentdc ie
ite procsedings, canare ate in OcCf-e ofo adbiceI with respect tCounel with Cignificsnt aut not complete independene
fd cm tt o Cot nwyaon. Crtotionri Office of a bicCouns il

!eaet d cPublic Cot under sectrieo 304 tion 304 of Pubd L. No. 94-210
s-ggsto ereceill predmp f the fhom1teCo those functiona relating to

reail xttera gr nted Lhat iTdep ndent Office m but auch
Office La not actuslly *st bli hed until the first
Director is appoiated by the President end confirced

, ~~~~~~~~by the Senate.

This decision responds to a request from George M. Steffort,
Chaof an of the Interstate Commerce ComnisAion (ICC)s for adsice
vith respect to whether the Commission may appoint an Latariv
tirector of the newly authorized Office of Rail Public. Counsel pond-
ing the Presidential appointmen t nd S.at confirmation of the first
permanent director undar section 304 of the Ra ilroad Revitalizetion
and Regulatory Reform Act of 197C. (known as the 4R Act), Pub. L.
No. 9 4210, 90 Stit. 51. HIr.Stefford's request was prompted by a
suggedstion be received from the Chaireset of the Senate Commaittee on
Ccnmeree *and the Ch ira n of the Surface Transportation Subccsxmtttea
of the Senate Committee on Commerce 1hat tLe Commission make surb an
int rim appointment,

A,
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Kr. stafferd's uetter 4at five qmathhoaa

'L lether, ast tae of the Rillrod lavitafluatia
_ Regulatory Rafls Act or other applicable 1_w the

Coasea is unpowered to appoint a latei diectot
of the Off0ce of RAll Publec CAAeL.

L If a, tat pate my be cofofered by the Comisn
a omared with thse. prs cadet upsf the per-
momet director w4nr tlb lRailrod DituliuatIa

egulatery afoes ct

". Whether an Inteui director '.id have poe: to r ke
fetur budget requests directly to Congress in the my
tint the Railroad Rflvitalimatio ad Rtegulator Iefer.
Mt appears to sonfer inch "VWt - the pesmat
di retor.

%4. Wbther it is lawful for the C .eios to allocate
budget and staffing reurCee to an Lterta cffice
of RIl Public ComMal.

.a. Is the et that y* are of the opiuo that the Com
missio could not appoint an interim director of the
Officef R11* Public Coaual, tether the ssCoa
could do indirectly tat. it could ot do dlrectlyj
thit is, whether it could designate ,mloyees (or a
consultant or contractor) teorurily to. carry out
fmzctious identical or similar to those asigned by
utatute to the ifice of Wail Pubi*t CowAsel end fuad
timse fiactions frnu its preseat budget resources."

Is his letter reapor Ung to the auggestiao fro the Chairuen;-i
Mr. Stafford expressed the Comuisadon'a view that the proposed
cppolutant of an interim Director of the Office 'f Bil Public
Comsaul i. of doubtful lsalfly. We saLd

"In Our discussions VI have bad very inc la mid
tint Congress intended the Director of the Office of Rall
Public Counsel to be appointad by the President with tbt
advice and consent of the Senate. nL 94-210 gives the
Director such policy end budgetary autonomy that ve, after
consultation with our General Couasel, have bea forced to
conclude that w' could not unaJ even an Acting Diructor
without thbwrting the apparent will of Congress a*e4 the
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ptsustin *f the President to slat U - amined.
It oull ales appear that a wald _t Legally - foods
S14a uer the Act for - Acting minter of en wa
aSeeing, nor could _ legally divert Ruds aauthorized
far ether Ciniasoa functions to suah a asting official.
It amid appear t be legally very doubtful that a
cltng Drector coul use fads approrited to an effL

fich by lo Le to be activated by the maId of a
Prea deatiaL appoiuflat. The Acting Dirctor could
operat* only througb the wus of Commiiaaon perumIet
detailed to him, thus makiag tbe Office primotaly a
emtmaetm funtion."

ThiL reaenuig Is asade *action 304 *f the Railroad Uvital-
Lantli and Regulatory Rlefm Act of 1976, Pab. L. So. 94-210, by
madding the Intelstate Cemrc Act to prvide for a redesigiated

oution 279 provides for the establisumat of an Independent Office
of Sail Public C(unsel. Section 27(1) describea the Office as "a
ae Independent office affiliated with thc Cousinauiou ** *."
Sction 27(2)(a) provide, that the Office e * ** shell be e&&'nistared
by a Dfretor * * * tppoLated by tbe President, by ard fith the advice
ad consent of the nats." Seetiom 27(2)(b) makes LSh Directort not

td Caniasion, "rvaponuible for the discharge of the functonos al
&tlea of the Office of Rail Public Counsel." Dl irector £l. ban,
soaI section 27(3',, authority to "appoint, fix the coapensaticn, sad
a&desi the dutiSa ef ealoyee" and to "enter into * 0* such coe-
tacta, lass, cooperatin agrements, or other transactions as way
be nnesany in the conduct of his functions and duties." Section
27(4) luts &s s of independent actimua the Office my take to
participate in Comtision procaedings end contest Coaiufen actions.

Scti-. 27 ln no wy suggest. that the Office of Rail Public
C1nsel Is a part of tO Ingerutate Comoerce Ci1nion, under ilt
r ictiac or control, or in any way subordinate to It. The only

*rganizational cmnnection between the Office and the ICC suggested
in the statute is the wcrd "affiliated" in section 27(1). The
ordinary ueaning of "affiliated" La that of a looae but formal

oelatSonuhip between persons or groups, The vart does not nec searily
suggeet control or dependence. in the contazt in which the-phrase
appears, and conaidering the remaining subsectione of aection 27, the
wrd 'Affiliated" cannot be said to gine the ICC any Independent coan
trel or authority over the Office of Rall Public Counsel. Moaover,
the Conferacne Report, H.L Report No. 94-781, 94th Cong.,, 24 Sess.
162-164 (1976) clearly indicates the exercise of £ conscious choice
to take the selection of the Director out of the hands of the Coc-
mission. In v1ie of the foregoing, we find that the Interstate
Cbmene Comisuion bha no power to appoint a intartz director of
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t Office of Rai Publi Coamsel, a:r my It oypefut ether
emploes of the WM. much wsqSS~blZty being plat" soety
to the Director.

Omsstiona 2. 3 a 4

Or decision with reepct to question I ,. it i pt questions
2, 3 d 4 of the ChOaim ' a request wish are cOOL itLobtl a na
affimetiv. mar to questiol mmhn 1,

The Chainms question S consists of tw principal Lasses; the
first is the stout to tich the Conisuion possesses autherity to
establish an Office of Public Counsel independent of the 4R ct of
197e, and the second i. the stent to whick ctieo 304 of the Z
Act baa preapted any xpreaa or implied authority of the Ccasiealeo
to poxfoma Public CGoue1l tfnctioa.u.

Ahthoritv Prior to the 41 Act

In October 1975, the Interstate ormerce, Cemudesisa snounced the
*--bluslnat of the Office of Public Counsel. This Office was
developed out of the experieace of the Cmncisaiou in a special Office
of Public Counsel iftlch %as established to canry out ucee of the
rusponsibilities of the Rail Services Plning Office pursuant to
section 205 of the Regional Rail RBorxanizatUoe. Act of 1973, Pub. L.
No. 93-236, January ., 1974, 87 Stat. "3D 45 u.S.C. ; 715(d)(2)
(Supp. IV, 1974). Za Octobar 1975, the re.sponsibility of the Public
Coe_1l -e apanded to cover all sattare uutj ect to lCC considerattoC.

An October 31, 1975. lCC press rlneae described the Office In the
following tern.:

'ibe Public Counsel shall be appointed by the Chsir-
man, subject to the approval of a majority of the Cimissicu.
He shall be qualified by training and expcriemce in atters
of transportation regulation and be compensated at a CS-_8
level of pay in the classified iervsce. He shall be rved
oily for cause by an absolute majority of the aUnr C-
mission m..barship.

Tbhe Public Counsel shall be abject to the
adnistrtive supertiaton of the Canarun but in all other
respects s1l not be accountable to the Chaizn or the Coam
mission, and shall have the right to make independwnt budget
recacmmndations to the Offica of Managmt and Budget and
the Congrass.
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; M Public Counel withit the budgetary and
peumemiel allocationS and pursuAnt to such pveefteC alI
requirement; as the Comniosan shall have establasbed,
guhll employ or contract for such permaneat or tamporary
peremuiel and services as may be necessary for the
proper dischbrge of his functions and duties, including

A the *mployaent of attorneys, ngineers, accountants, and
economists, as may be required for the preparation,
offering, and analysis of testimony and cxhlbits. In
addition, he shall coordinate thc activities of the
riffice of Public Couasel vith other Sureaus and Offices
s the Comnission and may request, and upon approval of
the Chaiman shall receive the assistance and services
of such other bureaus and Offices, having due regard for
their existing workloads.

'The Counsel shall hate Liscrution to participate
as a party in proceedings, adjudicative or ru~aakina,
before the CAooission in which he dems his participation
may be of *ssistance to tha Commission In detemninina the

DI public interasts nd tle Coldmssion, on its own initiative,

say direct his participation an a party. The proceedis
j normally vii be, but are not uecessarily limited to,

|, tbose in which issues of national transnortation importance
Ir- svolvU d, in which hearings are ordered, and/or in
uhich the representatives of the parties are not likely to
develop all of the facts or arguments that the Cacuission

i ! ,should have in rendering its decision. 'e will in any
proceeding be reoponaible for assisting in the development
at the record in the Connlssaon's effort to determine tbe
public interest with regard to the Interstate Comerce Act
and related statutuas, recogniting that such legislation
provides the frame of reference within which the Com-
mdsaion operates, and that the policies axpruased therein
must be tha basic detenminants of its action.

'Thc Public Counnel, as any other party, may intervene
iu, and may petition for the institution of proceedings

before the Cocmission at such times and in such manner as
is appropriate under the Cocnission's rules, and he shall
as a party be afforded *11 of the rights, and be beand by
all of the obligations applicable to other parties and
their counsel."

We have beld in cases concerning the Federal Trade Comoission (FTC).
b-139703, 1972, and Nuclear Regulatory Comaission (tmRC), B-92288, 1976,
that each of ttese regulatory agencies (as well As others discussed
therein, ircludIna thia ICC) possesses authority to pay the expensea of
indigent intervenors from its appropriated fuads and tLkS certain other



abdaietrtivn actions to facIlItate perticipatla ia the pmeeudiugu
by muic kiteswnmrus who the agey detealse that ach participatios
Is eesttal te ablole It to cary eat its fumctlasarmid the aseistace
pinwidud is aecsary to "Gore the perticipatiom of the intervmre
In question. WV sated IportAt liitathons, bwever. With
nect to the authority to provid, a Public Coimeel - utated La our
Sdcus La the NEC -ee, i-i92MO, aurts

dertaluly, burs, s authority mists for eUC
t opply fund. for n inndependent Public Coasl out-
side o1 the ncwalatary aency * * 

* 0 C 0 0

"O * Although ws bolien the Csmiaala's
*atbority to Sdainiatar the Atomic cargy regulatory
scbhme Is sutficient to *llow prnvtion of o fLo
af assistance to participa te it does not hew
authority to use its appopriation to finance

Jdepeandeat *atitiew nut within the juriudictiae sad
metrol of the agency abore the purpose of tise
setitiss Is to assist advert y participants in NC'S
prneeodiags."

The lititations suggested by thse coments do t prtaln to the
lCC Office of Public Counsel that was fosed In early 1974 au part of
the tall Services Planning Officc to cavy out the explicit mandate
of sectieo 205 of the Regional tAil Reorganization of 1973, 43 U.S.C.
* 713. In expanding the Office of Public Couasel the ICC'. prese
release of October 31, 1975 (quoted suora) indicates that it was
reorganized to give it mors indipa dnce but nonethblela is mUll bouod
upen a delegation of authority ft. the Comission. While subatan-
tsIaly insulating the Office from day to day control of the rest of
the Comlmsion, the Office as described in the October 31 press release
is ct "an independent Public Counsel outside the regulatory agency
* * *" wuich we cautioned against in our NRC decision. Id. The
Public Counsel who heads the Office in asaigmed the respoesibility by
the Coatsuion of assisting it "in developing the record in the Con-
uislon'u effort to det&nlne the public interest." The Cominalan
is to hire the Public Counsel and can rwove him for cause. The
Counsel is to anploy personnel under "budgetary and personnel al-
locations pursuant to such procedural requirements as the Ccmission
sball have established * * * And despite the statehent that the
Public Counsel "shall not be accountable to the Cbairman or the
Caunisasian" the Coeission retains authority to r organise this

ffic so as to regain any authority it ha. delegated. Further, the
CoemiaLon hba not nor could it, reliev itself of its ultimate
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accutability for an Office that rmaina within Its o eiLsatioal
I m*. Coare thir form of ltdepedemma with the Ind epande
sweated by the Offie. of ail Public Counel disos" tnier
qnt a 1.

_ssrdLngly, - find that the CC had the autharity to crate
au officf web " that described ia the October 31, 1975, prse
elease wade. it. general statutory and regulatory authority and

that it continues to posses uecb authority, subject to ay protwl
awalting re, scties 304 of the 4R Act.

While thee is no specific language in section 04 of tL a
Act pruting the authority of the ICC to marco authority it
pssessed prior to Ita passage, there is a clar indisatioan L the
wey section 304 is written and its legislative history that the
Offiee of PAL1 Public Counsel ws Intended to replace that portil.
ef the lCC Office of Public Counsel functions that dealt with matters

evling coma carriers by railnae, subject to Part I o1 the
Interstate Cerce Aot, 49 U.S.C. § 1, et .

Th lenate Ctaittee on Commrce rgalwad the evelopmnt of ICC'u
presDt Office of Public Cornmal with appml. In its report an
IL 2718, the Committee sa"i

"Anothr ipedisat to regulation La the public
Latereut bas been the limited opportunity for tbe
developat of a public interest record before the
Zousi3o. While the provisions of tha Interstate
COrce Act require public notice of proposed action,
an opportunity for interested peosons to sbmit their
wins, and public hearings in som cases, public
participation and mre importantly the developet of
* public Interest record, has been limited.

'Aknwledging this problw., the Rhtional Rail
aormnisation Act of 1973 gave an even are explicit

mandate to the CoamZfssion'a Rail Services Plannng Offfie
created by that Act, to assure that the vim of the
public were adequately represented in the hearings and
evaluations conducted by the Office. Section 205(d)(2)
of that Act directed :he Office to employ the service
of attorueys and other personnel to protect the Interests
of cammittes and users of rail saroic, which, for what-
Amer reason, such as their size or lomaion. might not
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etherviue be adequately repreated in the course
of the hearings and evaluatiees taoited aar the
Act.

"In rmapse to this Congreassonal mandate,
the Director of the Rail Services Planning Office
appeinted £ Public Counsel whom factions ia to
provide legal represmutation and aasiatance to the
public throughout the reutructuring process aot La
iotioc by the Act. The Office conducted hearings
an the preliminary systa proposed by the USDA and
at each bearing location one or tw attorneys from
the Office of Public Counsel wre aeasgned to asast
the public. Thene attorneys meot continuoualy Sad
extnustely with the public in the weeks prior to
the hearings and during the hearing. thamselvee.
The Office of the Public Couasel was independant of
the a*dminitrative control of the Director La
developing for the record may lnfoaatloe or vfl_
died pettttint.

S' 3 Its oversight of the regional Rail
Reorganization Act, this Cocaittee found the workings
of the Office of Public Coasel contributed greatly
to the reorganization process by both keeping thoo
who sight be affected by the Act informed oi the
reorganiration process and by representing thsn in
the various proceedings celled for under the
Reorganiatiaon Act. This work both increased public
confidence in the outcome of the reorganization
proctes and increased the quality of that process by
insuring that the voice of all concerned was heard by
tin planning officials.

"Te uccess of this limited experimat ban led
the 1CC and this Committee to conclude that the public
would benefit by the creation of a permanent Office of
Public Counsel affiliated with the Comaisalon to help
The Coraisston to develop the record on temues affect-
ing the public interest. The Commission moved in
October to create such an Office and this legislation
would provide a legislative sanction for this action.
Of course If the Congress eventuallyvcroates an
independent Agency for Consuner Advocacy, the Coauttea
would ecpect that a specializiad Office of Public Counsel
concerned solely with surface transportation matters
could be Lntcqrated into that arency." (EmpphasLs added.)
Report of Senara Coritrtea on Cormerce on S. 2718, S.
Report No. 94-499, 94th Cong., let Seas. 15-16 (November 26,
1975).
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Asfl be fun this report, Cnpens mm isre of the
SOW of the XCC deleatlom toe Ito Office of Muble Counsel 
Ostebn 1975. Thersimc of the i11 S. 2716, that the Cm-
mitt.. bed before it at that time as described by the Camttee
as pwiding legiusltive asactiou for toe isting ICC office. Id.
'buser, as indicated by the waderlited portions of the report,

.W t iaticipated a fully independet apecializsi Office of
ftbbe C 1u l "eventualf tclk weuld repne the editing effic.

TMu Mous passed version of this Act, H.L 10979, created r,
similar Office to the one created by the ICC in October 1975. Have
ew r, om to a juriudictiona Gb] action by the Heouss Corittee on
Public Works and Trmwaportatioc, itapropomed Office was reutricted
tO #il oattero and as to ba called the Office of Rail Public
Cianmol. The Conference Caittee adopted, ia meat reupcts, the
.st'em proposal for this Office but restricted its juriadiettoc to
mil attrn. RIport of the Conittes on Conferene on S. 2718,
S.3 Report No. 94-781, 94th Cong., 2d Sals. 163-.64 (January 23,
1976).

lfom the above it t our view thate il, the Congress, for
eason* of Commttee juriadictton, dealt only with rail matter., it
*upporta, at least ti principle, th wor general Office of Public

Counsel astabll by the Coinisaon. Sincs neither the Act nor
tta legislative history evidenes an Inteut to limit the Com tission'a
autbority to co-alnta its Office of Publlc Counsel and in viev of
the ge eral epproval given to thar Office, It is our opinion that
the wacti-nt of section 304 wan t in any 'my intended to affect
tbh Catiasion' aauthority to continue theme operations of its Office
of Public Counsel which wire not prespted by and given to the Office
of Rail Public Counael.

We nunt consider wben section 304 of the 41 Act takes *ffect te
limit the operations of the existing Office of Public Counsai. As
noted before, the legisletlve history of section 304 indica%-ea cOD-
gresseanal approval of tie past efforts of the ICC to develop an
effice specifically responsible for ecaeidiring the public interest.
It is reauonable to *aeume that Congreas did not intend to affecc
! lhb COmataslonr's efforts and authority until the Office of -ail Public
Counael actually comea into exiatence. Despite the language of
section 304 which speaks of the Office of Rail Public Counsel as
being established within 60 days of eactment of the 4k Act, under
the terms of section 304, there can be no functionally existent
office until a Directo. of the Office of Rail Public Counsel is
appointed snd confirmed in confosnanoe with new section 27(2) of
the Interstate C03marce Act. Accordingly, ve find no preemption of
ICC authority to establish and carry out the functions of an Office
of Public Counsel with respect to rail matters until such tine as
a duly appointed and confirmed Director of' the Office of Rail Public
Counsel takes office.
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firnallyl, wenmte that of the atbority Sgrated the Office ef
U1t1 Public Counsel under section 30 of the 43 Act, at least the
mtlfity to sotk mdiLciel review and the authority to evluate a
ywuSat the public interet "before other Fderal agafcies en
thir policies ad activities significantly affect raL transprptatio
matters subject to the juriadictiLp of the Conianin" rweed that
iva the Office of Publie Counsel nder the internal arrangemets of
th YCC. See omission press release, quoted above. These are
activities whtic require specific legialative authorisation end
wull not be sustained an beang within ICC's genral statutory
attority.

Ve therefore conclude, In anser to questioa 3 that the CC
atains the authority to establish an Offi0e of Public Counsel

similar to that described Sn Its October 31, 1975, presa reeas and
Oat the jurisdiction of that Cica to 4ea vith rail stters will
get be affected uatil the Office of Rail Public Counsel established
by section 304 of the 4A ct becomes operational. HowFverr the
Coemaission' authority iS not sufficimetly extensive to give the
Office of Public Counsel the me authority grantSd the Office of
BALI Public Counsel to seek judicial review or appear before other
agecie as repreneteivus of the public interest.

- e;4t Comptroller General
; ao the 1iked States
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