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Interis duthority ef 1CC t-)!ﬂ.ec of Rail Public Coumsal

The 0{fice uf Rail Publ!: Counsel to de established
uvndar authority of 4 new section 27 of the Interstats
Commeri.a Act as anended by section 304 of the Rall
Revitalization and Regulatory Raform Act of 1976,
Pub. L. No. 94=210, is independsnt of the Interstate
Commcice Com:ission although affiliat.d tharewith,
Consequently the Coumission has no authority to
appoint an {ir:*arim Diiector or othex employeea of
such statutory Oifics.

The Interstate Coumarce Commission, as paxt of its
statutory authority under the Regional Rail Reorgan-
isation Act of 1973, 45 U.5.C. § 715, to make sure
thet the public interest is properly represented in
fts proceedings, can create an Office of Public
Counsel with significsnt but not complete indepsndence
from the Commission, Creatioun of the Office of Rail
Public Coumsel urder seztion 304 of Pub. L, No, 94-210
will preempt from the TCC those functiona relating to
tail mattars granted rhat independent Office, but such
Cffice i3 not actually eatablished uatil. the firast
Dixector is appointsed by tha Prealdent sud confirmed

. by theo Senate,

This decision responds to a request from Ceorgs M. Staiford,
Chairman of tha Interstate Commerce Commission (ICC), for advice
with reapect to whether the Coomission may appoint an interin
director of the newly authorized Office of Rail Public Counsel pend-
ing the Presidential appolntment and Senate confirmation of the first
permanent director under sectica 304 of the Railroad Revitzlization
snd Regulatory Refomn Act of 197¢. (knowm as the 4R Act), Pub, L,
Bo, 94-210, 90 Stat. 51, Mr. Stafford's request was prompted by a
sugzastion he received from the Chairmaz of the Senate Comniitee on
Ceaterce and the Chairman of tha Surface Transportation Subccmittes
of the Sena*e Committae on Comnarce thbat tle Cormiassion meke such an
interim appointment,
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Mr, Stafford's letter ssks five questiomss

*i. Whether, mder the terms of Ve Railroad Rsvitalisatism
and Ragulatory Refom Act or ethar applicable law, the
Comminsion is expowared ts appoint en iatsrim divectow
of the Offics of Rail 2ublic Cuounrpal.

*3, If 20, what powers may be confexved by tic Coamissiem
as compared vith those powers conferrved upon the par-
mepant dirsctox urder the Railroed Revitalization and
Aagulatory Refomm Act.

*3. WVhether an interim direstor would have power to muke
futurs budget requesta directly to Congresz in the way
that the Railroed Revitalizatiom and Ragulatory Refor>
Act appsars to confer sech pover om ths pesmenmnt
dirxector,

4. WVhether it ix lavful for the Commiseion to allocate
budgsat and staffing respurces to aa intsria cffice
of Rall Public Counsel.

3. In the event that you are of the epinien that the Com~
mission could not sppoint an interim director of tie
Office of Rail Pudlic Counsel, whetber the Commission
could do indizactly what it could oot do directly;
that is, vhather it could designate employses (or &
congultant or contractor) temparsarily to. carty out
fonctions identical or similar to those assigned by
statuta to ths Lilice of Rail Publi~. Counssl snd fund
those functions from its prasent budget resources.”

Questign 1

In his letter respording to the suggestioos from the Chairuen; -
Mr., Stafford expressed tha Commiryifon‘'s view that the proposed
Gppointnent of an interim Dirsctor of the Offica -f Reil Public
Counssl is of doubtful legaliy., He saids

.
s

—

*In our discussions wa have had very much i{n miond
that Congzrass intended the Director of the Office of Rail
Public Counsel to be appointad by the Pxesident with thy
advice and consent of the Senszte., PL 94-210 gives the
Director such policy end budgetary autooomy that we, afler
cousultation with our Genarzl Counssi, have baen forcsd to
foncluds that we coculd not nsas sven aa Acting Director
without thwerting the appsrent will of Congress szd the
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prezegative of the President to select his own neminge.
It wuld alee appear that we conld mot legolly use funds
aliswed wndexr the Act for an Acting Director of eur owm
choosing, nor could we legally divert funds autherised
for other Commission functions te such an acting officisl,
It would appear to be legaily very coubtful that an
Acting Director zould use funds approsriated to an eoffize
which by law i» to Da activaied by the making of a
Fresidential appointmsnt. Ths Acting Director rould
eperats ¢uly through the use of Comaission psrsoonsl
datailed to him, thus making (ha Office primarily &
Comningion fungtion.”

This reagoning 1s sound, Section J0A of the Rallroed Revitsl-
iaxtion and Regulatory Rafomm Act of 1976, Pub, L. Yo. 94210, by
amending the Interstate Commerca Act to provids for 8 redesignated
section 27, prouvides for the estadlislmant of an independent Office
of Rail Public Counsel. 3cction 27(1) descrides the Office as ™a
aev independent office affilisted with the Coumuission # # #.”

Section 27(2)(s) provides that ths Office ''® # # ghall be sdn‘inistared
by a Divectar * #* @ fppol.ntd by. *he President, by ond with the advice
and consent of the fiemats.” Saction 27(2)(d) mai:es Lhe Dirsctar, not
tha Commission, "responsible for the duchngc of the functions eaf
duties of the Offfice of Rail Public Coumsel.” The Dircctox also bas,
under ssction 27(3), suthority to "appoint, fix the compensation, énd
assign the duties 2f exployees' and to "snter into  * # guch cone
txacts; lesses, cooparativa agreaments, or othar transactions &s may
be Bezessary in the condust of his functions and dutias.” Section
27(4) 1ists = sexies of independent actimus the Offics may take to
pariicipats u Tcoomd ssion procassdinge and contest Commiusion actions.

Secti-n 27 in no wey suggests that the Office of Rail Publie
Counsal £s a part of the Incerstate Coomexce Commisslion, uuder its
direction or control, or iu any way subordinate to it. The only
erganizational connection betwmen the Office and the ICC suggested
in the ststute is the woxd “affiliated” in section 27(1). The
ordinary meaning of "sffiliated” is that of a loose but formal
selationship between persons or groups, The word does not uecessarily
saggest contyol or dapendence. In tha context in which the-phrase
sppears, and considering the remsining subsections of section 27, tha
word “sffiliated” cannot be said to give the ICC sny independent coue
trol or authority over the Office of Rail Pubdlic Counsel. Mo.wover,
the Confarence Report, H.R. Report No. 94-781, 94th Cong., 24 Sess.
162-164 (7976) clearly indicates the exarcise of & conscious choice
to take the gselection of tha Directsr out of the hands of the Come
mission. In view of the foregoing, we find that ths Intarstate
Comzgrca Commission has no power to appoint an intarim dirsctor of
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this O0ffice of Rail Public Counsel, nor may it sppofut ether

eaployees of the Office, such vespeasibility bheing placad selely
ia tha Dirsctor.

Questiona 2, 3 and &

Owzs decision with resp.it to quastion 1 zemds 1 70t questioms
2, 3 znd 4 of the Chaiman's requast which are eon. itionai on an
affimative acswer to question msmber 1,

Questicn 3

The Chairman’s question S comsists of two principsl issues; the
first is the extent to which tha Cormission possasses authority to
establish an Office of Publiec Counsel independent of the AR Act of
1976, and thas second is the extant to which section 304 of the AR
Act has preempted any express or implied authority of the Commiasion
to pexfom Public Coumsel functions.

Authority Prior tp tha AR Act

In Octobey 1973, the Interstate Cormerca Comadssion snmmounced *he
azablishnsent of the Office of Public Counsel, This Office wus
daveloped cut of the experieuce of the Commisaion {n s special Office
of Public Counsel vhich was sstablished to carry out some of tha
responsibiiities of the Rail Sarvices Planning Office pursuant te
section 205 of the Regional Rail Reorganisation Act of 1973, Pud, L,
Bo. ’3'236' January &, 1974, 87 Stat, 9939 4% .5.C, '3 715(d)(2)
(Supp. IV, 1974), in Octobar 1975, the responsidility of tne Publie
Counsel vz expanded to cover all mattura suhject to ICC considexatiom,

"

An October 31, 1975, ICC press releasa dascribed the 0ffica in the
following teraus)

*The Publiec Counsel shal! be appointed by the Chair-
maAn, subjuct to the approval of a majority of the Commission.
He shall be qualified by treining and exparience in aatters
of *ransportation regulation and bs coupensatad at a GS=13
level of pay in the classified service. He shall be removed
only for cause by an absoluts majority of the entirxe Con~
mission membarship.

“The Public Counsel shail be subject to the .
sdmipisirative supervision of the Chairman but in sll othe
Tespects shall npot ba sccountable to the Chaimen or the Come
nission, and shall have the zight to make independent budgat
recormendations to tha Offica of Management and Budget and
the Congrass.
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"“rhe Public Counsel within the budgetary sud
persommel allocationa and pursuant to such procedural
requiromenty as the Commisvion shall have estsblished,
shall srnploy or contract for such parmmanent or tsuporaxy
parsoumel and services &s may ba necazsary for the
proper discharge of his functions snd duties, including
the employment of attorneys, mmgineers, accountants, and
economists, as may be requirad for the preparation,
offaring, and analysis of testimony and oxhibits, In
addition, he shall conrdinate thc activities of the
nffice of Public Coumsel with othar Bureaus and 0ffices
2f the Commission and may request, and upon approval of
the Chairman shall receive the assistance and services
of such other Purcaus and Officea, having due regard for
thair existing workloads.

“The Counsal shall have discrstion to participate
&8 & party in procesdings, adjudicative or ruiemskinzg,

" before the Cormission in which he demms his participation

nay be of asaistance to tha Commission in detemining the
public interest, and the Comndavion, on its own initiative,
may direct his participation ay a party. The proceedings
noraally will be, but are not uvecessarily limited to,
those {n vhich {ssues of national tramsnortation importance
are involved, in which hearings are ordesred, and/or in
vhick the representatives of the parties are not likely to
devalop all of the facts or arguments that the Coumission
should have in rendering its deacision. He will in any
proceeding be responsible for assisting in the development
of the record in the Comnission’'s effort to determine the
pubdblic intereat with rezard to the Interstata Commerce Act
and relatsd statutues, recognizing that such legislation
provides the frams of referanca within which the Com-

‘mission operates, and that ths policies ¢xpressed tharaein

must be the: basic deteminants of fits action,

“The. Public Coimsel, as any other party, sy intervens
in, and may petition for the institution of proceedings
bafore the Conmissinn at such times and in auch manner as
is appropriatc under the Commisaion's rules, and he shall
83 a party be affordad all of the rights, and be bouud by -
all of the obligntion: applicable to other pnrtiu and
their counael,"”

L4

T We have held in cases concerning the Federal Trade Commission (FTC).
| : B-139703, 1972, and Nuclear Regulatory Comnission (MRC), B-92288, 1976,
l that each oi th2se ragulatory agencies (as well as others discussed

: therein, including tha ICC) possesses authority to pay the expensen cf
indigent intervenors from its sppropriated funds and taks certain other

{ . o «-5-



B-178155 .

séuiatstrative sctions te facilitats participatiom ia the proceedings

W such Litervenors when the agescy detemines that such participation
" i sssential to enable it to caryy out its functions snd tha assiatance

pwevided 1s necsssary to sscurs the perticipatioa of the intervenors
ia question., ¥We noted sows important limitatioos, howaver. With
t to tha authority to provide a Public Counsel wa stated in eur

Tespec
decision 1o the NRC -:ase, B-92138, suprag

"Cartsinly, however, ne suthority exists for ERC
te supply funds for en independent Public Coumssl eut~
slde of the Tegulatory agancy ® & @,

s #  Although we delieve the Comafission's
sutherity to adniniatsr the Atomic Energy regulatorxy
schame i3 sufficient to allow provision of some formm
of assistance to participants, it does oot heve
suthority to use its appropriation to finance
independent entitier not within the jurisdiction ead
soutrol of the ageancy whare the purposs of those
eatities i3 to assist adveriary participaants ia NIC's

prreeedings.” .

The linitations suggested by these comments do mot pertaia to the
ICC Office of Public Counsel that wvas formad in esrly 1974 as part of
the Rail Services Planning Office to carry out the explicit mandats
of section 205 of the Regiomal Rail Reorganization of 1973, 43 .U.8.C.
§ 715. In expanding the Office of Public Counsel, the I1cci s press
teleans of October 31, 1975 (quoted supra) indicates that it was

yeorgsnizad to give {t mors independence but sonetheleys 1s still based

wpon a delegation of authority from the Comaission., While substan-
tially insulating the Office from day to day contrel of the rest of

{s not "an independent Public Counsel outside ths regulatory agency
® & & which wve cautionsd against in our NRC decision. 14, The
Public Coumsel who heads the Office is sssigned the responsibility by
the Conmission of assisting it "in developing tha record in ths Com=

-mission's effort to detannine the pubdlic interest.” The Coumission

is to hire the Public Counsel and can rwmove him for cause. The
Counsel is to enploy personmal under "budgetary and personnecl al-
locations pursuant to such procedural rejuirementa as the Czmmiss{ion
stal) have astablished # * #" And despite the ztatement that ths
Pudlic Counsel "shall not be accountabls to the Chaliman or the
Cocxaiasion,” the Cormission retains authority to reorganise this
Cffice 50 as to rogain any authority it has delegatad. Further, the
Comnission has not, nor could it, relisve ftself of its ultimate

" the Coomission, the Office as described in the October 31 press relesse

A
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ssopmtadility for an Office that remaing within {ts orgmisatiocal
fxomework, Compave thir. form of independence with the indepemdenss
sreatud by the Offica of Rail Public Counsal discussed under
Mu- 1. -

Meordingly, we find that tha ICC had the authority to creats
om office such as that described in the October 31, 1973, press
gelease under its genersl statutory and regulatory suthority and
f that it continues to possess wuch asuthority, subject to sny presmption
vesulting from section 304 of ths 4R Act.

Lressption

¥hile there is no specific langusge in section 304 of the AR
Act prevempting the authority of the ICC te exarciss authority it
possessed prior to its passage, thers is a clear indication in the
ugy section 304 is written and its legislative history that tha
Office of Rail Pudlic Counsel wms intended to replace that portioa
of the ICC Office of Public Counsel f{uncticns that dealt vith matters
:! iavolyving coamou carriers by railroaq, sudiect to Parxt I of the
X Intaxrstate Commerce Act, 49 U.5.C. § 1, at seg,

The Senate Committee on Commarce reviewed the devalopmeut of I1CC's
preseat Office of Pudlic Counsel with sapproval. In itas reporxt on
8, 2718, the Cocmittes said:

“Anothar inpediment to regulation im the pubdlic
fnterest has been the limited opportunicy fox .the
development of a public interest record bafore ths
Sommission. While the provisions of ths Iaterstate
Commarce Act require public notice of proposed actions,

’ an opportunity for interested pessons to submit thair
views, and public hearings in some cases, public
participation and more importaatly the developmant of
8 public fintexwst record, hss been linited.

"Acknowledging thie prodlem, the Ragional Rail

Rsorgemization Act of 1973 gave an even more axplicit

A mandate to the Comulasion's Rail Services Plamning Office
L created by that Act, to assurs that tha views of the

: public were adequately reprasented in the hearings and
svalustions conducted by the Office. Sectiom 205(d)(2)
of that Act directed ihe 0ffice to axploy the parxvice

of attorueys and other persommel tn protect tha interests
of commmities and usars of rail scrvice which, for vhat-
grex voason, sxch as thelir sise or location, might not

-7 -
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othervise be adequately represented {n tha course
of the hesrings and evaluatiens conducted under the

Act. -

"In response to this Congressional mandate,
the Director of the Rsil Sarvices Planning 0ffice
sppeinted & Public Counssl vhose fumctions is to
provide legal reprusentstion and assistance to the
public throughout the restructuring process set in
motion by the Act, The Offics conducted hearings
on ths preliminary systex proposaed by tha USRA and
at each hearing location one or two attorneys from
the Office of Public Coumsel were assigned to assist
the public. Theass attorneys mset coutinucusly and
extensively with the public in tha weaks prior to
the hearings and during the hsarings themselves.
The 0ffize of the Public Counsel was independmt aof
the administrative control of the Director in
developing for the record suy infomation or view
deanad pettinemt.

"In its oversight of the repional Rail
Reorganization Act, this Committea found the workings
of the Office of Public Counsel contributed greatly
to the reorganization process by both keeping those
who might be affected by the Act informed of the
yeorganization procass and by rapresenting them f{n
the various proceedings called for undexr the
Reorganisation Act. This work both increased pudlie
coufidence in tha outcoms of the reorganization
process and incressed the quality of that prucass by
fnsuring that the voice of all concarned was heard by
the plaoning officials,

"Ihe success of this limited experiment bhas led
the ICC and this Committee to conclude that the pudiic
would benefit by the creation of a permanent Office of
Public Counsel affilisted with the Comuission to help _
The Comnission to develop tha record on issues affect-
iog the public interest. The Comnission moved in
October to create such an Office and this legislation
would provide a logislstive sanction for this action.
02 coursa if the Congress eventually creates an
independant Agency for Consumar Advosacy, ‘the Cocmittea
would emect that a specilalized Oiflice of Public Counsel
concerned solely with surface transportation mattexs
could be inteurated futo tlat agency.” (Exphasis added.)
Report of Senatz Comitrea on Commerce on S, 2718, S.
Repo;t No. 94-499, 94th Cong., lst Sess, 15-16 (November 26,
1973).
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As cax Do semm from this repoxt, Congress was aware of the
stope of the ICC delegation to ito Office of Publiic Counsel in
Ostober 1973, Tha varaion of the bill, S. 2715, that the Con-
mittes had bafore it at that tima was described by the Cormittes
88 providing legislative sanction for the sxisting ICC office. Id.
Nowever, a8 indicated by the underiined portions of the report,
_g%ﬁ, it anticipated a fully independant spacialiszed Offica of
Peblic Covnsal "eventually” which wuld replace the existing office.

The louse passed version of this Act, H.R. 10979, created ~
similar Office to the one created by tha XICC in October 1975. Hows
ever, due to a jurisdictiounal objection by tha Fouse Coumittee om
Public Vorks and Trewiportation, itdproposed Offics was rvestricted
to tail matters and vas to be called the Office of Rail Public
Counsel. Tha Confersence Comzittese adopted, in most respects, the
Senata’s proposal for this Dffice but restricted its jurisdiction to
vall matter,. Raport of the Coomirtes on Conference om §. 2718,
l.l.)lmrt So. 94~781, Y4th Cong., 2d Sess. 153-.64 (Januaxy 23,
1976),

From the adove it {3 our view that whils the Congrass, for
roagpons of Comuittae juriadiction, dealt only with rail matters, it
supports, at least in principle, tis mors geneysl Office of Public
Csunsel established by tha Coumisasion. S$Since meither tha Act nox
ita legislative hiastory evidences an intaut to limit the Coomiasion's
authority to continie its Office of Public Counmel and {n view ~f
the general approval given to thar Office, it is ouv opinion that
tha snactmant of section 304 was not in any umy intended to affect
tha Comnission's authority to coutinue thosae operations of ita Office
of Public Counsel vhich wers not preaxpted by and given to tha Office
of Rail Public Coungel.

Ve next consider when saction 304 of the AR Act takes effect t&
limit the operations of the existing Offica of Pudlic Counsnl., As
noted before, tha legislative history of section 304 indicates con-
gressiomal spproval of the past efforts of the ICC to develop an
effica specifically responsible for considaring the public interest,
It 43 rveascnable to assums that Coogreas did not intend to affecc
- the Comnission’s efforts and authority until the Offica of Pail Public
Counssl actually comes into exiatencea. Daspite the language of
saction 304 vhich speaks of the Office of Rail Public Counssl aa
baing established within 6C days of enactment of the 4R Act, under
tha tetms of section 304, there cau be no functionally existent
office until a Dirvecto. of the Office of Rail Public Counsel is
appointed and confimed in conformance with new section 27(2) of
ths Interstate Commerce Act. Accordingly, we find vo preemption of
ICC authority to astablish and carry out the functions of an Office
of Public Counsal with respact to rall matters umtil such tine as
& duly eppointed and confirmed Dirsctor of tha Office of Rail Publie
Counsel takes offica.
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Finslly, ve note that ¢f the suthority granted the Cffice of
Rl Public Counsel undar section 304 of the 41 Act, st lsast the
sutrerity to senk judiciel review and the authority to svaluats sad
Yeprusant the public intsreat "before other Federsl sguncies when
their policies and activities aignificantly affect rall transportation
métters subject to the jurisdictim of tie Coomianion” ex~aed that
given the 0ffice of Public Counsel undar the internal arrangements of
the ICC. Se« Commission press release, quoted above. These are
sctivities which require specific legislative authorxization md
would not be sustained 48 being within ICC’s gensxal astatutory
mﬁt’.

Ve therefors conclude, {2 answer to questiom 3, that the ICC
retains ths authority to establish an 0ffice of Public Counssl
similar to that described in its October 31, 1975, press rslease and
that the jurisdiction of that Cffice to deal with rsil omtters will
wot be affacted until the Office of Rail Pudlic Counsel established
by section 304 of the 4R Act becomas operationsl. lowever, tha
Comuiasion's authority i{s not sufficiently extensive to give the
Office of Public Counsel tha same authority grantad tha Office of
Rail Public Counsel to seek judicial review or appear bafore other
agencies as rapresentativea of tha public interest.

R.F.Keinzg

- ‘D.epuf.';'_‘ Comptroller Ceneral
- - of the United Statas
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