
N.Parker

/ dETH COMPThOLLUR CENERAL
DECISION %.o THE UNIT1D E*ATES

WAUHINGTON. C.D. 20540

!C 
o FILE: 1136318 DATE: JaNuary 21, 1977

MATTER OF: Comeerce Departetct - ia-lumion of Departetital
overhead uader 31 U.S.C. t 686 (1970).

DIGEST: 1. Administrative overhead applicAble to aupervision by
Department of Coamerce of servIce provided to other
Federal agency t, required to be included as'part
of "actual coat" under section 601 of Economy Act,
31 U.S.C. S 686 (.970), and 2uut therefore be paid
by agency to rqhicj service is rendered.

2. Above in applicable whether amounta tollected for
Deparbtental overhead are deposiie'1 Lo Miscellaneous
receipts in General Fund of Treasty or credited co
Departmant of COG-urce General Administration appro-
priation.

The Amaistant Secretary for AO -ini-tr-tion, Deaitent of Commerce,
requerted our decision wfether zhu Department ts required tu include
administrative overhtid applicable to'Departauettal supervieion (Depart-
mental overhead) aa pirttof-actual cost, to be recovered from another
agency for itch the Dpairtment performs services under the authority
of section 601O6f the Economy Act of June 30, l932, as amended (31
U.S.C. I 686 (li70)). Ra also asks if our decision vould be the rane
regardtlas of whether a ounts coflecfed for Departmental overhead are
deyot'ted to miusceallaneous receipts in the General Fund of the Trea'aury
or c'edited to the Department of Cocmerce General Administration ippro-
priation. Finally, the Assistant Secretary aahs whether the Department
would be improperly r'agmenting the appropriations of agencies for which
it performs service.' if it did not charge for Departmental overhead.

The rendering of aervices by one executive department or indepen-
dent eutablishment to stivlher is governed by '1 U.S.C. , 686(a)(1970)
vbwch provides in pertinent part:

*1 j "hAnj executive department or independent establish-
seat of the Government, or any bureau or office thereof,
if funds are available therefor and if it is detera ,ir
by the head of such executive department, establisam-l
bureau, or office to be in the interest of the GOvernment
so to do, say place orders with any other such department,
establishment, bureau, or office for materials, supplies,
equipment, work,or services, of anr kind that such req-
uisitiraed Federal agency may be iu a position to supply
or equipped to render, and shall pay promptly by check
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to much Federal agency as may be requisitionad, upon Atm
written request, either in advance or upon the furniahiug
or perforuance thereof, all or part of the estimated or
actual cost thereof as diterminad by such department,
establishment, bureau, or offize am may be requisitioned;
but proper adjustments on the basis of the actual coat
of the materials, aupplice, or equipment furnished, or
work or services performed, paid for in advance, shall
be made as may be agreed upon by the departments,
establishments, bureauu, or offices concerned * * *'

We have held that "actual coat" am used in the statute includes
overhead and other indirect expenses. In 32 Coop. Gen. 479, at 480,
(1953) we said:

IhThis language (of section 686(a)] was discuuzad in
22 Camp. Gen, 74 and it vas there held that the statute
required reimbursement, to be made 'on the bauis of the
actual cost of performing the service "as esay be agreed
upon" by the agencies concerned.' Such cost was con-
strued in the amid decision to include 'overhead or
indirect costs-'items which conmonly arc recognized
as eleients of cost, notwithstanding such items may

- ~~~~~~~~not havt resulted in dIrect. expenditures *t * *.1 Also,
it was stated therein thast 'the question as to the
"proper adjustments" to be made as reisbursement lor
services rendered under the terms of the applicable
statute is one primarily for administrative considera-
tion, to be determined by agreement between the agencies
conterned.'

"The statute as thun construed clearly establishes
the principle that payment for the services shall be
upon a cost basis and such principle is binding upon
both the procuring and requisitioned agency in fixing
the charges to be billed and paid. * * *"

The question ncw presented arise, because, according to the
Assistant Secretary, while a headuote to 38 Comp. Gen. 734 (1959)

"e * * seems to indicate that agencies have dis-
cretion in determining which, if any, itemn of indirect
coat should be included in the price billed to another
agency 'or services furnished under the Economy Act,
neither that opinion nor any other that we could find,
would seem to justify that statement * * *."
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Language In a beadnote is of course only a paraphaus or digest,
and cannot be ralied upon in preference t., the text of a dccision.
The decision in 38 Camp. 'en. 734 does say 'that depreciatinm expense
In Interagency tiansactiona under section 601 is "* * * an element
of cost which properly may bse included in billings and recovered.
* * *" (At 739, emphasia supplied.) Thid language, sta±iling alone,
night be understood tomake recovery of Indirect axpeneer such as
depreciation permissive rather t'umn andatory, but it rhould be
considered in the proper contert5 The question then before this
Office wat whether a proporal by the Department of Crmmerce to
bill other agencies for depreciation asmoc':ttd. with services
provided under the Zconomy Act was proper, an4 the ruswer, couched
In narrow terms, wits that the proposal was proper. That is, the
qu3stion1Now before us-whether the charge fnr indirect expenses
was inanda dory-Iwas not expresmly raised and wars not answered by
38 Cor. Gen. 734.

Sit.tlhar1, tn';22 Conp' oWen. 74 (1942), the narrow question was
whether a vouchcrrfor payment of anoiher agency'. bill fos services
provided under section'601 of ehe Czonomy Aet cto uld properly be
certified for payment where the amount to be certifled included
indirect costs, not irociatol with diiect expenditures by the
blling agency. We held that "* * * the petforming agency properly
may be reimbursed * * O " without expressing any opi1non as to
whether the charge for the indirect coats was mandatory or not.
Compata, in this connection, the language of 32 CoDp. Can. 479,
quoted'aupra.

Wse now take this oppoFLumity to reaolve any doubt'which may
exist as a result of the language of our earlier decisions and of
the headnote to 38 Camp. Gen. 734. Effective coqiliance with the
iebiimursersent tiovision of 31 U.SC. I 686( a) is only achieved
when all significant elenents of cost are recognized Ind recovered
in any transaction under etht section. If overheadexpensae is
s*gnificant, then like, other elements of cost it s1oiuld be rec-
oguized And'r'ocovered. The recognition of these costs is nuceusary
*o that the parformin4 gency and the ordering agency will know
the costsof _their operations. Also, the requireer.t that prices
of the perforiiingigecnfy be based on full costs affords.the
ordering agency a financial imeasurement for determiiiin ther
to deal with one or another Government agency, procure the ser-
vices elsewhere, or forego the undertaking entirely. Prior
decisiono are overruled to the extent they are inconsistent '
with this conclusion. Moreover, as noted in the submission,
this would make the' Federal reimbursement procedures under the
Economy Act consistent with the practices and poli-ies applicable
to provision of goods and services to non-governtmft recipients
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uder the user charge *tatute, 31 U.S.C. I 483t. which *peciflcslly
requircs the provider agency to take Irto aeccunt both direct sod
indirect costs in preucribing fee. and charges,_

Unless exempted by law, agencies which hsrtstofcare have exclu4e,
significant indirect costs from their biltings unjt*? a -tna o601 of
the Economy Art and similar laws shoulil -evise their p, taces with
respect to any agreements entered intp'ncreafter Lode!' Such law. fow-
ever, in recognition of the fact that thte will reprtsent a departure
frzna oxisting, previously acceptable, practice, this decision wvl
operate prospectively. That is to say, reimbursuemut ray be made.
with respect to Pgreements entered into prior to thia decisict, according
to the terms thereof and present agency policies, whether ar c:t indirect
costs will be recovered.

In view of our concluwd'on that tle overheadcoaat is requtred to
be recovered, the determination of whether a fatiore to charge for
overhead cost represents an augsnntatloa of the apPropriatiou of a
user agency, is unnecessary.

Finallyne IAve been asked .'hether o'.r deociuon concerning recovery
of indirect overhead costs is a!&ected bY the c -oaCe of the Departmant
of Commerce to deposit funds collected for Deparwtental overhead to
miscellaneous receipts in the General lund of'the Treasury rather than
cradit'ug them to the General Administration LpproPriation.

31 U.S.C. f 686(b) provides in pertinent part as follows:

"Amounts paid as pro'vided ir.'subaection (a) of
this section shall be credited, (1) in thB ease of
advance payments, to'upecial working fun4s, or (2)
in the came of pisycents other than advance paymentsa
to the appropriations or funds sgaizut Wht-ch chargem
havaebeen made pursuant to any such order, except an
hereinafter provided. * * * Such aisouits paid shall be
available for expenditure in furnishing the uaterials,
supplies, or equipment, or in performing Che Work or
services, or for the objects secifled iu such appro-
priations or funds, Where materials, supplies. or
equipment are furnished 'hrom stocka on hand, the
amounts received in payment thcrefor shall be,
credited to appropriations or finds, as Tay l.
authorized by other .law, or, if not so althoriaed,
so as to be available to replaca the materialSA,
supplies, or equipment, except that where the
head of any such department, establishment, bureau.
or office determines that such replacement is not
necessary the amounts paid shall be coveted nlto
the Treasury as miscellaneous recaspts."
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The statute thus represents an exception to the rule of 31
U.S.C. £ 484 (1970) which requires generally that *11 moneys
received for the use of tha United States be pMid into the
Treasury. The purpose of the exception is to allow agencies
to perform services for nne another without, in effect, suffer-
lUg a financial penalty.

It is not clear why the Department has chosen to deprait
amounts received for departmental overhead in the Tzeasury am
aiecellaneoue receipts, rather than to credit theme amounts to
the appropriation for general admiaiatration of the Department,
an It formerly did. The Assistant Secretary nsys only tfhat
the lutter procodure was found more practicable, "for budgetary
considerations. ' We note, however, that, eince the cost of
departmental overhead does not result in direct ipemnditurro
or Identifiable charges against the appropriation for generai
administration, the Department's ability to perform work for
other agencies without diminishing the funds avatlable to it
for it. own activities is not Impaired by depostitig the
departmental overhead charges in miscellaneous receipts.

Accordingly, although the'procedure adopted by the Depart-
ment--depositing amounts received in reimbursement for Depart-
mental overhead in miscelitieaus receiptc-is not expressly
Authorired by 31 U.S.C. 1 686(b), we cannot say that the
Department has acted improperly in adopting it. In any event,
in response to the third question, our decision concerning
whether the requirement to collect actual costs includes
indirect costs is not affected by whether the mounts
collected are deposited In th~e Treasury or not.

Comptroller General
of the United States




