COMPTROLLER GENERAL OF THE UNITED STATES ) .
WASHINGTON, D.C. 20548 : , O l_,t /

October 10, 1972 @qug S

Paar Mr. Secretary: N

Reference is made to letter SAOAS(IZL)-MO dated July 18, 19372,
from the Assistent Deputy for Materiel Acquisition, Office of the
Assistant Secretary, reporting on the protest of Jets Services, Inc.,
egeinst the rejection of its bid under invitation for bids (IFB)

No. DABFQ7=72-B-0150, issued by the Department of ithe Ay, Procuree
ment Division, Fort Ord, Californis.

, By reason of the withdrawal of tbe low bid, Jeis Services became

the low, elirible bidder at an estimated total bid of $1,505,066.50,
or $253,234.20 less than that bid by the next elizlble bdidder. The
contracting officer rejected the bid of Jets Services as nonresponsive
for failure to comply with the bid guarantee provisions of the IFB and
the Armed Services Procurement Regulation (ASPR).

Parzsraph C-28 of the solicitation advised bidders that a bid
muarsntee in a penzl sum equal to £0 percent of the bid price, or
$300,000, whichever is less, was required with each bid. Sinze 20
percent of the price bid by Jets Scrvices exceel:d $200,00, ine
latier represents the penal sricnt of the bid guermntee for the firm.
Jets Sorvices eleoaoted to suindit in reopomse to ine bid guargntee renuire-
ment o bid vond supported by two individual surciies in the penal amount
of 20 percent of its bid price. The required aflidavits of the individe
ual sureties diseclose that cme individuel surety listed & net worth in
excess of the penal amount of the bond (5625,500) walle the other listed
& ne% worth less than the penal amount (27,500). The rejection by the
contracting officer of the Jets Services bid wes bottomed on the feilure
of one of the indivicduel sureties to have a net worth at least equal to
the penal amount of the bond. ' .

-
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In support of this position, the contracting officer and lezal .
officers of the Dopariment of the Army invite our atiention to the
instructions on the reverse of the Aflidavit of Imdividual Surety form
vhich clecarly advise thet each individuval surety must show net weorth in
e sum not less thzn the penal amount of the bondi. Also, ASPR 10-201.2
provides in cffcct that the contracting officer mrxst ascertein that each
individual surety justifies a net worth in a sm mot less tian the pernal
gasunt o2 the bani, Furthermore, the aonirassins ermency ailvises thet

resulation provides that individunl surciics, of which there st be at -
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' abidnotmlyi%uiththabidgmteerapﬁmts.

least two, mdomtlymdecvemnynablemtheemtofademntby )
the prinsipals It is also psinted cud by the egency that ASPR 2-L0L.2(h),
ASFR 10-102.5(a) end paragreph =23 of tae IFB require the mectim of

|

Ye do not suboeribe to the rationale for bid re.ja:tim gand, for rese .

gsus set forth in more detail belew, ve conclude that the bld of Jets

Bervices sasuld not heve been rejected 8s monresponsive.s Ii | |
Coencing with our decision at 38 Coope Gen. 532 (1953), cur 0~fice
has consistently held thot the roquirement for 8 bid guarante2 or bond in

~a formally edvertisad procurenaad, &s here, is 8 material regquirement which

cemot be waived. Sce B-1TSLTT, Ausust 3, 1972; end S Cxmp. Gem, 11 (1555
Since oux decizsiom 2t 38 Cxrp. Gan., smra, WO bave been confromted with an
raled upnoa the legal effects of voryiny dosreesg of bid bomd deficiencies,
e have reoavied that waivable devistizns froa full eceplicnce with bid
bond reouircosats may act be of 8 charaster vhich would recult in the Gove
ernrmzot obiadning lass than the seme full and campleie protection as it
woulld have wnder & bond in corplobe conformity. See B-16TTUT, Kovember &,

. 2959, .

In this cace, even thoush oand cf ¢he tvo Individesl cureties proffered
did rot shav on ks Affidavit of Izdivicdual Surely &t bid opening & net
vorth et leest equal to tie penal sun of toe vid bond, the bid boand itself
is enforecable. Jebs Services tendered wita its bid an enoarently valid
bid bond, executed by tio individual gureties, Jointly end severglly, in
8 penal enxmmt sufficient to patisly the requiresemts of the IF3. The
fallure cf cne of the two irndividual suretics to possess the reauisitas
net worth et bid opening does not detract froz the Jjoint ead several
akility of the sureties ca the bid bead.

Tocidrg farther into the bid suarantee romairesent, 8 revicy of the

{31 vidun] afri2asit in guesticn end the roqulelions discloses thzt the
coagtrocting officey is nos constricted to the foury corners of L2 alfie
davit sutaitied with tke PId woand to detsiwine vhether or not & surety
possesses the reguisite pot vorth. For curnle, the affidavil of ixliw
viduzl sty Torm colls foor o certirizate of satidiciency executed by,
inter e2in, 8 btank cr trust cormeny officeor atisosting o to2 respaesivile

TY o T2 gurety. The iustrucsticns to thoe aflidavit state thot ITuriher
certificates ohouing gd2iticnsl £330t3 or a ndw surety oy be roguirel to
g3sure protectica of tue Covernoemt's intereste Also, ASCOR 10-”01 2(a)
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permits the contracting officer to require en individual surety to furnish
a2dditional informatica en net worth, as well as the use of extrinsic evie

dence to assist in a determinstion of tne net vorth sufficiency of cn
i.ndiv:!.dual sarety. _ . !

‘Pased on the sbove, we believe that the matter of the net worth of
an individual surety om & bid bonid is not ome releting to the resnensives
ness of 2 bid but rather 4o the responsibility of the surety. The fect
that an affidovit of an individueld surcstly either hns not been filed tinely
or hasg been filed tinmely but discloses esasets insufficient to cover the
penal amount ol tze bond does not affect the astual net wortn of the
.purety. Since completion of the surety affidevit is solely for the benee -

% of the Governnment to disclose faets ccacerning the responsibility of
the surety, we sse no reascon woy contraciing officials should nol be able
to ascertain, after bid oponing but subject to the time restraints of the
procurczent, the wcept;.bili‘cy of an individual surety based on required
net worth. See B-172750, September 27, 1971. \

By letter dated Augast b, Jets Sorvices farrmrded to our Office e
revisad effidavit from the deficient individeal surety (enclosed)s, We
would have uo cbjlestica %o the comsideratien of $he Jets Services bid if
‘& review cnd investigation of thai revised affidavii or any other relevant
information disclose thnt the bid 45, in fact, supported by at least two
dndividual suretles possessing the requisite net worta.

§ We take this position notirithstanding the cententions by Jets Sere
vices that the Depertment of Defense ervitrarily requires o individnal
sureties with 28 net wvorth 2t least equalling the peoenal su &8s ¢pposed to
the requirement ef a.ly one coroorate surchy.

T Mg econtrast the necess i‘.:y for only cne ccrrorsie surcty, ATTR 10-
2‘}1.&.\\_)( ) states that &ny cc"">04.....e ?Jre"'j gfforeld for a tomd fommished
the Govermment must appear oa thz Trzasury ,-*.'z:':...-ut List [T Ciroulax
570) and the amound of the bend L.J."‘ 205 be in @=cess of thce unlarwriling
limits siated in thot list. Depzrizent of the Treosury seqileticns (1
7R pa~t 223) ‘D“j.z;’.e for strict complinmce with soaoifie requircmonts
both before oni edter ¢ cc:'ccra’;e surcty 1o izzuad a cexrtlificate of cuthore
ity to do business wix.‘a the Covermzent an Lemds and thereby ploczed on the
ggproved surety cdepartmental listeec.g., suthorizatian under a charter or
articles of inceszavctica to do business under ihe provisions of S U.S.C.

oHe > ~ 8 &2
6~13 cm-r‘" c-_.‘.:‘.ﬂ" and penal bandsy fintnsial conditisn reflosting
canital Doy voil vwodn eooh of rot laoz tlia NIID,0003 o~lwimer and

—— - - : - . 2] 2, diqe Yoy
finoncicl cu.'._l‘:. aticns; ensnoenont in toe tusiness of fidelity lasurance
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&nd suretyship end intentiom to participate nctively in the executicn of
£idelity and surety bonds in favor of the United States; safely invested
caabh capital and other funds; fi1ling of ennual financial reports; and &
Ismitaticn of risk on outstanding surcety obligaticns. No such esteblished
qualifications or requirerments are necesseory vhen individual sureties are
proferred in support of a bid bond. Absent these safeguards in the case

of an individual surety, we belleve that the Department of Defense require-
ment that there be at least two incdividual sureties possessing the requisite
net woz—th is a valid and wvellefounded p*otective measure.

In addition, the Jets Services ccmpla_nt against the a.lleged excessive
smmt of the bid guarantee &3 opposed to the lesser penal sumg of the peare

* formance and pcyment bonds is not persuaesive. This is so because the cone

tracting officer exercised his discretion umder ASPR 10-102.3 by requiring
a bid bond in en amount not less than 20 percent of the bid price. In any
event, thet comlaint is untimely under section 20.2 of our Interim Bid -
Protest Procedures and Standards, published in title 4 of the Code of
Federal Regulations, which provides thet “Protests besed upon alleged
improprieties in eny type of solicitation vwhich are apparent prior to bid

opening shall be filed prior to bid opening.” ~—— .

Sincerehr yours,

< P KELLER

Dedutr ' Compiroller Genersl
of the United States

The Honorebdle T T
The Secreiary of the Army e e






