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COMPTROLLER GENERAL OF THE UNITED STATES ‘ (J/f)
WASHINGTON, D.C. 20543 : | 500 _
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October 11, 1972 039

Year General Eof:inscn:

By letier dated August B, 1972, and subsequent correspmdkence,
the Assistant Counsel furnished ocur Office en aedminisgtrative report on
¢he protest of the Goodyear Aerospace Corporaticn against the Defense
Construction Surply Center's (DCSC) awerd of multiyear contracts for
parteble expandable shelters end portable ward containers under invie
tatiors for bids (IFB) Nes. DSAT00«72-B=2252 and -2296 to the Brunswick:
Corporatioa.

Trom cur review of the record end after consideration of Ethc sube~
rissions of the interested parties, we must conclude that there is no
basis for cur 07fice to interpose a legal objection to the awords. The
circumgtances and reascns reguiring this conclusion are set farth below.

Both invitetions requested bids for certain data terms identified

‘a8 geperdte comtroct Une flems (CLIN's). The following preface to the

gchedule pricing provisions for the dsta CLIN'a advised bidders that:

"pata must be fumished for Ehg] Ite:ng * # # 4n eccord-

ancewdth comtract line item nos. /CLINS/ listed below cover-

ing sequences included cn DD Form 1k23, Attachment Fo. 1.

Offeror must indicete opposite each CLIN, & price or -~ Mo

Charge = for each element of déta required. Any refusal to o
furnish data, or any statcement which creates & cdoubt whether ...
data will be furnished, will render bids nonresponsive/offers
unaccepitable,”

¥ith respect to evnluailion and award of these CLIN's, clause DOS,
‘contained in section "D" of each invitation, provided, in part, that:

®a. If the offeror does not indicate a charge for .
dats, the Government will consider and the offeror cgrees
that the data charge is included in the price of the end
item. :

"b. Secparate avards will not be made for date CLIlls,
however, the richt is reserved to meke en eward for the end
dton CLITZ wmithout tirarddins the date LT05. £ the same end
itea i3 liciced in seversl separale (LuTis (not an an 'ell or
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nene! besis) snd an offer 18 low on part but rot all
of the eng item CLINs, the offeror's price for all
data CLINs pertaining to the low CLIN¥s will be ccnslde
ered for evaluation purposes to determine total cost
to the Government and whether multiple awards will be
made for the end item CLINs " :
pldders were advised that award would be cn an "all-or ncme® basis by
the invitations® incorporaticn by reference of clause CO3 of the Defense
Contract Supply Center Contrect Provisiona (January 1971). COS provides
es follows:

"motwithstanding paragreph 10.c., Stendard Foram 32A -
(March 1959), cnly one award will be made for the total
quantity of all CLIN(s) listed. Offers will be evmluated
and avard will be mede on an 'all or none' besis for these
cLIi(s). Offers submitted on e part of tihe CLIN(s) but
not 21l will dbe rejected &s nenrespoasive, Should the
Government's requirement for eny or all of the CLI!(s) be
reduced or cancelled prior to awerd, the solicitation will
be cancelled with respect to tne CLIK(s) involved and the
requirement will be procured by & new solicitation.”

Thatcnlyoneavardwwldbemdewasreemphsxizedinpuagmphxcr
secticn D" of IFB ~-22G2 and paracraph 3C of section "C¥ of IFB 2265,

Bids on both invitationas were opened on June 14, 1972, Brunswick
gubmitted the lowest bids and Goodyear was the second lowest bidder.

" ohe contracting officer advises that for ihe multiyear rejuirement wnder

IFB «2292, Brumsvick submitted & total price of $3,484,150.25, wiile
Goodycar bid a toial price of $3,523,595. Ga I3 «22%5, Drangwick bid
B total of &4,223,020.20 and Goodyear oid & total of #,379,L07. Irunse
wick 8lso offcred a further price reduction tnder escn invitatlon pro-
vided it received suvords under both invitationse (m the docis of tais
offer, the contracting officer reporta a difference of $574,752.7h in
favor of Brunswicke. . .

An exemination of Brunswick bids drew into questlon the edequacy of
1t8 recponse to data CLIH CO11 on IFB =-2295 and CLIN 0015 on IF3 -2232.
Both CLI's covered "Sumplementary Provisioning Tecmnicol Documentaiion,”
and in respomse to these CLIN's, Brunswick indicated no charge Ior the

{tems. E~ever, in tae case of IFD ~2233, the schedule, page 23, ‘included

the folla>ir stciement:

resr e



.’ ‘\N.

B-176k15

¥Ko charge for Ttem 0011 provided existing Gov't. Drawing
Package mecta requirements of the Data Item (no cost is
included for the making of any drawings)" i

#ith the exception of the parenthetical si&temeﬂt, the game efatment
vas pads in reference ta CLIN 0015 on the schedule, page 2h, of IFB
"22920 - ) : i

The coantracting officer edvises that these data CLIK's require the
contractor to provide drawings of components that were not fully described
or othervise edequately identified in exdsting Government dravdngs. Ia
light of the data reguirements, the contracting efficer interpreted the
qualifying statements es offering the data CLIi's at no charge if the
Covernment drawing package was edequete, but reserving the right to ckarge
en edditional, unspecified amount if additionel éreawings vere required.
The stetements, so coastrued, were considered maferial qualifications and
Brunsvick's bids were administratively deterrined to be nanresponsive.

In view of the substantial aifference between the total Brumswick

. and Goodyear bids, DCSC requested the United States Army Mobility Coomand

(MECD), the requisitioning sctiviiy, to rovier its needs for the data
CLIN's. Alterpatively, it wes aesked to consider the possibility of can-
celling the invitations on the ground of unreasomable prices and resolice
$ting the requirement. Belancing the speculative nature of the savings
that might be realized by resolicitation eguimst the urgent need for the
units end the necessity of reprograming the fimds availsble 1f everd was
not mede by June 30, MICOM recommended ezainst cancellation. However,
after 8 revievw of the requirements’for the dsiz CLIN'z, MECE informally
advised DCSC cn June 30 that the regquircmentswere witndrawn. This advice
vas confirmed by telezram of the same date. WHth deletion of the data
CLIN's, Brunswick's bids were considered respammsive and the gwards were
made on June 30.

¥isih respect to the respansivesess of Ermswick's bids, counsel urges
that Jrunsiick wes, as & matter of law, required to furmish the data CLIN '
in question and since the Government received mo consideration for the
deletion of tae (LIi's, the deleiion can be trezted as & mistake having no
lesel cffect. Counsel traces Brunswick's obdbligaticn to furrish tie data
CLIN's to paresredh "a" of clouse DOS which prowvides thet if en oiferor
does not indicate o charze for the deta, “the Government will coasider
and the offeror oorees" that the charge is in=luded in the price ol the
cnd item. T4 i3 counsel's view thet a bidder By sizsing the bid hos '
expressly asrecd to D353 and way not escupe the effect of Msim

-
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4n the sbsence of an express and unequivocsl exception. In our view,
Brunewick's bids are, at least, ambiguous. We note Brunswick has not
simply signed the bids and failed to make eny pricing replies to the
data CLII's in question. Brunswick's responses were mede in the face
of DOSa end, vhen viewed frcm this perspective, it is reasongble to

.68y that Prunswick's responses evidence an intemt to avoid the operae

tion of the clause. Moreover, we think it is reascnable to view the
languege used es reserving the right to charge an additional eacunt,
plbeit unspecified, upon & deterxination by Brunswick that {he existing
dsts packaze is inadequate. Since it is conceded that data CLili's kave

6 substantisl price impact, the ambiguity in Brunswick's bids would supe
port a determination of nouresponsiveness. See 50 Comp. Gen. 379 (1370).
Consequently, we turn to the gquestion of the propriety of the cancells- '
ticn of the data CLIN's.

It is Goodyear's contention that Brunswick's bids could not in any
event be accepted in view of the language of clause COS8 and the preface
to0 the dats pricing porticn of the schedules. As counsel points outb,
CO8 clearly states tnst offers submitied om & part of the CLIN's but

" npot all will be rejected es nonrespomsvie. With specifie refereace to

the pricing of the data CLIN's, the preface to the data pricing portioa
of the schedule reexphasized t‘nig csution;

“% % # Any refuszl to furnish data, or emy statement which
creates a doubt vaether data will be furmisbed, will render

bids nonresponsive * #* *.7

Fotwithstanding the mandatory character of the lenguaze used, we haw
recognized that a pricing response wilch woald render the bid nonresponsi
docs not necessarily require rejection of the bid 1if the item is not to ®
4nolnded 4n the avard. See B-174500, fpril 19, 1972; B-175055, iarch 23,
19723 B-159352, June 30, 1970; B-143271, Octover 7, 1950; B=1400%1, dMareh
1952, end cases cited therein.. :

4

Goodyear, however, has raised the further question of whether under
the terms of the inviiation DC3C could deleie the dota CLIN's. inile
clause CO3 indicates that award will be made co an 8ll or none basis, it
further provides that ifes S ’

"the Governmentfe requirement for any or ali of the
LY - ~ -
CLI{=) be reinced or cancelicd rricr o zward, the golie= -
Lotion 1) be eomoelled viih respect to thae CLIT(S)

{nvedved ead tu2 reguircsnont will be poocured bY & new

134
golicitciion,
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15 eddition, paragraph ™b" of clause DOS deals specifically with the deles

tion of deta CLIN's in the following terms: “Separate awards will not bs
pode for data CLIs, however, the right is reserved to make &n sward for
the end iten CLINs without awarding the data ClIns."

It is DCSC's position that paragreph "d" of clause X5 end the sbove-
quoted portion of CO3, taken together and read in hammony with the ceutica:
ary languzze relative to the necessity for data CLIV pricing, meen, in
effect, that the failure to bid on & deta CLIN will result in the rejece
tion of the ©id, provided the dota item is the subject of en award. = -

--In 4ts subtmission of August 18, Goodyear's counsel offers the follow«

-

%% & # pAssuming for purposes of erpument that DO5 is
more specific than either of the other data provisions,
- eyen B cursory review of that clause reveals that its temrms =
only go to the question of vhether award will be made oa an
*all or nome'! basis end not to whether evaluation of the bids
will be made on such & basis. Siated otherwise, clzuse DO5
dosa not sddress the question of whet items must be bid onj
nor does it speak to the obligaticms of DCEC regarding respon=
siveness of bids. Thus, notzing in clause DO5 conflicts with
or contradicts the following statement in clause CO3:

Offers subritied on & nart of the
CLIii(s) but now =2lil will ce reizcted
&S nosresponnive. (Lopaasis cadede)

Yor does enyiring in DOS conflict with tHe provision sbove the

deta CLINs that ‘any refusal to fwnish data, or eny statemsnt

vhich creates 8 doubt whether data will be furnished, will ren-
der bids nonresponsivesess’

“Even 1€ we were to accept for purposes of argument only,
the Government's two step argument thet DO5 controls this cese
end that & bid need not be respoasive to the IF3 as cdvertised
but cnly to tne contrest as awarded, the Covernnant's posiition
would s+ill be untenable. DO3, the very clause relled on by
the Goverarent, states om its face that, 'Separate awards will
not be made for data CLINS.' Award taen, at least for the data
4tems wvas steted to be on gn all or nothing basis, and & bidder
coald Rave correczly oid a sinzle price for the data itexa.
Thus, e Suvermaznt itoolf wmawed its righv to dalzie e cinzle

date CLUI wmder the IFZs

.5-
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We must teke issue with Goodyear's interpretation, That portiem

of paragraph “b" of DO5 which Goodyeer ctresses 45, in cur view, simply .
& statement that cne bidder will not be ewarded &n end item CLIN while
ancther i3 awarded the data (LI associated with that end item. In
this regard, the remaining sentences of paragreph "o," which outline a
procedure for evalusting and awarding end item end related data CLIN's
where evard is not on en "sll or none” basis, make this clear. Wiils
the incorporation of CO3 negatea the applicability of this evaluvatioca
procedure, it also recwmphasizes the Tact that separate avards will not
be made. In addition, Goodyear fuils to give complete recognitiom to - =
the specific reservation in clamuse X035 "to make an award for the end item
CLiN¥s without awarding the dats CLINs." Cecmsidering this lancuage aleme, =

we would agree with the coantracting officer's view that the right to elim-
inate 811 dats itcos from comsiderztion irplicitly includes the z'ight not
to awerd & porticn of the dats.

Since paragraph 'B" of D05 deals specifically with date CLIN's and (-
guthorizes the deletion of these CLIl's, ve need not congider the quose
ticm whether €08 standing alone vould suthorize the deletion of ths dets

w's for purposes of evaluctica and avard or vhether, a5 Goodyeer suie
gests, a reduction or cancellatica of the Government's requirement for 8
particuler CLIN necessitates & cancellaiion of the rolicitation and reed-
vertisement of the entire requirement. As we have indicated, this argument
would be viable cmly if the deletion of an end item CLIN was involved. And
dngofar as the rignt to delete end item CLIN's without readvertisement is
concerned, the clsuse has been modified to eliminate any quesiion. See
cleuse "C-15 - ALL (R D= (1972 MAR)," DC3C Contract Provisions, which
gtates in pertinent part thet: "Should the reguirement for & CLIN or part
of o CIIN group be reduced prior to a.u-ard, no m:a.ru will be zmde Tor the
CLIHo*CIJ..’igrmmmvolved***“

Thue, we st conclude that wder the terms of the 1nvitaticns, evale
wation end swverd would be subjest to the Govermmemt's rigat to delelce the
deta CLT7's in iszie, Civen this rizht, ve can see no bosis for cecerding
eny sismifisconcze to the factuel differences betueen this case and ihe cascs
previously cited for the pr:no.;ition that ncarespoasiveness wilta recpest 1o
a.n 1ten which will not Pe the sudject of zward does not require rejection o

the bid. Vaiver of the defect, o2 nonresponsiveness, does not result in
neaninzful prejudicze to the ox :er bidders. In teis conmection, what we sal:
in kO Comd. Cene 321, 324 (1550), and quoted with epproval in L4 Cazp. Gen.
336, 3% ( 955), is pc:":inent: :

-
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“whether certain provisicns of ea invitatiom for bids
are to be considered mandatory or discreticnary depends
upon the materiality of such provisions and whether they
were inserted for the protection of the interests of the
Government or for the protection of the righis of bidders.
Under an advertised procurczert all gqualified bidders must
ba given ean equal opportunity to submit bids whica are -
based upon the seme specifications, and to kave such bids
evalucted on the same basis. To the extent that waiver of

. the provisions of en invitaticn for bids might result in
failure of one or more didders to attain the ejual oppor=
tunity to corpete on & coxmon basis with other bidders,
guch provision must be considered mandatory. However,
the concept of formally edvertised procurexent, insofar
g3 it relates to the submission and evelustion of bids,
goes no further than to guarantee equel ooportunity to
compete and equal trestment in the evalustion of bids.

It does not confer upom bidders eny right to insist upon
the enforcement of provisicns in en invitstion, the waiver
of vhich would not result in an umfair coxpetitive advane
tzge to other bidders by peraitiing a method of contract
performance different from, that conterplsted by the invie
tation or by permitting the bid price to be evaluated upm
8 basis not comrmon to all bids. Such provisions must
{therefore be construed to be solely for the protectienm of
the interests of the Government end their eaforcement or
waiver can have no effect upan’ the rights of bidders to
which the rulcs and principles appliceble, o formal sdver-
tising ore directed. To this end, tae decisions of thils
Office have censistently held that where deviations froa,
or failures to corply with, the provicioms of on invitae
ticn do not affect tze bid price uzon vwizich & contract
would be based or the quanitiiy or guality of the work
required of the biddex in tke event ke 1s exvarded & coa-
tract, & fallure to eaforce such provicicn will not infringe .
upon the ri~-his of other biddera end the failure of & bid=- ¢
der to cosply with the provision z2y be ccasidered 2s &
pinor devietion which can be waived and the bid considered
responsive.” ‘

With respect to the dezision to delete the data CL's, during &
conforense 30 our OfNNce ca Sositomber 1, 1972, aquesticn was roised
whethor $h2.2 was, in foct, zo need for the data itens in dssue. A
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our reguest, the Asgistant Counszel by letters, with enclosures, dated
Septexber 20 and 21, 1672, provided further clarificaticn. Included in
¢his correspondence 43 & telegram dated September 20, 1972, from MECSH
which, in our view, confirms the lack of need for the data CLIN's:

“IT WAS DETERMIIED THAT DATA ITEY 0011 /IFB -2295/ WAS HOT

ESSENTIAL ATD TEAT DATA RIGUIRED UNDIR DATA ITZH 0015 /IFB

~2292/ VAS REDUIDANT BECAUSE THE LFORATION COULD EE

ODTATGD FROM OTUER DATA TO B FURIISHID BY THE CONTRACTOR:

- DNELY, CCIIRACT DATA REWIRIONT, STQUENCE 0001, PROVISIONe

u"*r, w,:r"'cg 0002 PA“» o TSTICE, DEGIGH LNGIe

NEERTHG © iCE DOCRITTATION; STOUZNCE 0003, FRUIFYENT FUB=

LICATICNS, m CCRICAL m.uax. (D) PARTS." |

Moreover, we find no irpropriety in the fact the contracting offie
cer's and MZ2C4's exploraticn of the alternstives of either cancelling
and readverticing or deletinz the dats items vas prempted by the sub=
stantial diiference in the Brumswick and Goodyear's bid prices. Since
the invitotions authorized deletion of the data CLIN's and the deletiom

- could be accomplished withsout meeningful prejudice to other bidders, the

contracting orfficer could not ignore tae potential savings involved and
stil1]l £1ill h:.s cbligation uo oct in the best interests of the United
Btates.

Accardingly, the pfazest 15 denied.
JSincerely yours,

t - I'4
"RFPXELLER

IDeputy} comptroller General -
of the United Siates

-~

Licuicnant General Wallsca H. Robinson, Jre
Directior, Defense Supply Agency v






