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Dear Mr, Secretary:

Beference 13 mxde to lettar of Bovesber 3, 1972, froz the Assistant
Secretary of Asriculiure concerning two claixzs submitted to your Departe
meat for an Likeanity vaysent for wilk whish was resoved from tue
comsercial szarkat sursuant to the direstica of the Departasat of Agrlcul-
ture of the State of Chioc. According to the Acsisctant Zecretary the
evidence az:bmnted by the claisants established that the contaaination
of the allk rezulted from the consuxstion by their dairy cattle of
engila;e contasinated with “Aroclor 1254." The ensilare had been
stored ia a silo, tie inside of which had been coated with a silo paint
which contained a8 cine of its ingredients “Arcclor 1254," a coapound of
& claze known a8 polychlorinated binheayls (iCB). :

As indicated in the Assistant Secretary'’s letter, the Milk Indeznity
Payzent Prograa was originally astioriged by section 331 of the Eoononic
Opportunity Act of 1504, and extended fros tise o tice; and the Progrea
is curreutly autrorized by Puablic law GO=4C4., In pertincnt part, Pudlic
law 9044 1e identical with 1ts predecassors and reads a8 rcllova
(7 U.8.C. 450§)2 v

®. « « Tuat the Secretary of Agriculture is authorized to make
indexnity payseunts, at a fair carket valve, to dairy farsers
who have beea directed siuce Janmary 1, 134, to remove their
milk » « o from coucercinl markets bacause 1t cantained residaes
of chanicals re~igtered aud arsroved (or uSe by 1.8 re oral
Gover:zgut ol i@ Li:8 Of riCh use.” (asplasit cdued.)

The Assistant Secrelary states that your Department, by published
regulations, limitz Dalry Irdeanity Prousram Payments to farsers whose -
milk 18 resoved Iros tue mArket because of contazination by aa ezonoale |
poison (1) repistered pursnant to the nrovisions of the Federsl Irsectie
eide, Pu.sicide, and Rodenticide Ast, a8 azended (7 U.5.C. 135-135k), and
(2) recomueczded for ure by Agriculture Handdook 313 or 331 or azy other
agency of the Foderzd Governasat., T CFR 7¢O et seq. A "pesticida™ is
dafined in the reculations as an ecoueaic poigon registered under tho -
last cited act. 7 CFR Tu0.2(f).

The Assistant Cecretary advises that the reculations were drafted
du $his manner for two reasons., First, the legiszlative history of the
act suthorizing the Prosraa irdicates that losses to dairy farmers <&
resulting froa pestioidcs wore tha pricary losses discusced in the benate
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when the legislation was under consideration. 110 Cong, Rec, 16749-

16752 (July 23, 1964). Becond, the Federal Insecticide, Fungicide, -
end Rodenticide Act is the only authorigation your Department has
located for registering chemicals with the Federal Government.

The claimants contend that the regmlations cited above reflect
an unsupnortable narrow interpretation of the ect by your Department,
They argue that if the Congress iutended udlk indesnity payments to
be limited to thoze losses caused by pesticides registered under the
Federal Insecticide, Fungicide, and Rodenticide Act, it would have
expressly so0 stated in the aunthorizing statute the reference to such
act. They state that instead Congress used the much broader language
“residue of chemicals." Therefore, it is the position of these dairy
farmers that Congress intended to provide indeanity payanents to all
dairy producers who were directed to remove their milk froa commercial
markets because it contained residues of chenicals registered and
approved for use by the Federal Government and not just those whose
nilk contained pesticildes,

The Assistant Secretary's letter continues:

"Applicante /clainmante/ contend that the registration and

approval requirezents of the statute should be waived in

their care., First, they point out that the Federal Governe

ment dows not have a system for registering and approving

the uses of all chemicals, Second, they argue that *'Arcclor

1254* i8 one of a cless of chemicals designated as poly-
chlorinated biphenyls (PCB's). Eince 1929, these chenicals

have been produced and have been employed in & wide range
"of industrial uses. Over the years nuzerous studies have
docuzented the environmental hazards of PC3%s. Federal -
edninistrative agencies have had the power and mandatory T,
duty as expressed by Congress to control the use of FCd's,. :
With respect to environmental contamination by PCB's, ’
either directly or indirectly, of the nation's food, the

Food eand Drug Adainistration has had the authority for a 1,
consideradle period of time to control the use of PCB :
urder the provisions of the Federal Food, Drugs and Cosznetic ;_ )

- Aot [Section ko2(a), 405, k02, 701, 52 Stat. 1046 as emended, ',

1049, 1055-56 as axzended by 70 Stat, 919 and 72 Stat, 943, _

;- T2 Btat, 1785-88 as amended; 21 U,8.C, 342(a), 348, and 377,

"the Pcod and Drug Adminiatra.tion has recently exercised its l
mandate by issuing a Hotice of Proncsed Rule Making concerning
PCB's which would precluds the accidental PCB contauination = -~
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of food {37 P.R., 5105, March 13, 1972; Rotice of Availability
of Draft Environzental Iupact Statement, 37 P.R, 9503, ¥sy 11,
1972). 1Included in the proposed rules was the following
epecial provision which was necessary to preclude accidental
PCB contaminaticn of animal feed:

tCoatings or paint for use on the contact surfaces
of feed storage areas may not contain PCB's or any

" other hammful or deleterious substances likely to
contaninate feed,*"

The claimants point out that this repulation is too late to protect .
then, They argue that the fact that the Federal Government allowed
silo paint to contain PCB during such a period of time, when an
edzinistrative agency thereof wes under a statutory obligation to
reculate its use, shows that it acquiesced and impliedly consented to
such & use,

The Aspistant Sccretary requests a decision as to vhether 7 U.E.C,
450)' authorizes the making of an indemnity payment to the claimants
_under the circumstances of this case,

In order to be entitled to en indemnity payment under 7 U.S.C.
4503 & dairy fammer must have been required to remove his milk from the
narket becsuse it contained residues of a chemical registered and :
approved for use by the Pederal Government. It appears that the only
statute requiring tte registration of a chemical is the Federal Insectie-
cide, Pungicide, and Rodenticide Act, as amended, T U,S5.C, 135-135k,
and that Aroclor 1254 is not an economic poison required to be registered
under such act, -

The claimants evidently recognize that Aroclor 1254 is not a
chemical registered and epproved for use by the Federal Government. ,
However, it apparently is their poeition that since the Government does
not have a system for registering and approving all chexmicals andee
according to the claimantg--impliedly consented to the use of Aroclor.
1254 for painting silos, the registration and approval requirement of-

7 U.8.C. 450 ahould be waived in their case, ..

This Office is without asuthority to waive the requirements set forth
in 7 U.S.C, 450j. Thus, if the claimants: are to be indemnified, it &
wmust be because they fall within the tems of that statute, taking into
aoccount the legislative intent in enacting it, -
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Whnile we are cognizant that 7 U,S,C. 450] 18 renedial legislation
and is therefore to be given a liberal interpretation, any such intere-
pretation must be consistent both with the lansguage used therein and
vith the intent of Congress as disclosed by the legislative history of
the provision. 45 Comp, Gen, 96 (1905). As already noted, the express
language of the statute, read literally, precludes indemnification for
contenination by substances such &s Aroclor 1254 which are not registered
with, and /or approved by, the Government. : ‘

Moreover, an examination of the leglislative history of 7 U.S.C.

4503 irdicates that the statute was not intended to coampensate dairy
farmers for every contamination of their milk by chemicals. Rather,
the debate on the bill which became 7 U.S.C. 4503 shows that the object
' of Congress in enacting it was to cowzpensate farmers whose nilk vas

ordered removed froa the market becsuse of contamination by certain
chenicals the use of which had beeu affirmatively recoumended by the
Governzent &t the time of that use. See 110 Cong. Rec. 10601-16665
(Juy 22, 1964), and id, 16749-16752 (July 23, 1964). Specifically,
the Congress was cousidering ceses in which resicdues of pesticides
recommended for use by the Deportment of Azriculture had been found
4n nilk., It was considered inequitable that dairy farmers should bear
the resulting loss when it was the Government that had reccamended the
use of pesti:ides which, when used as recorrended, contaminated milk.
.Claimants® view, that they should be compersated for milk conteaminated
by a chenical concerning the use of which the Government had then taken
no positiou, is thus not consistent with the intent of Congress in
enacting 7 U.8.Ce 4507, .

As to the claimants' position that the Food and Drug Administration
(¥DA) has had both the power and the duty to reculate the use of FCB's
and that the failure by FDA to perform that allepged duly earlier, -
constituted implied consent to the continued use of PCB's, we do not
believe that inacticn by FDA with respect to a particular substance
can be constried as consent or approval by the Governnment to its use.
Moreover, eve: if there might be said to have been iaplied consent by
the Government to the use of PCB's, this would in any event not satisfy
the intent of 7 U.S.C. 4503 that, for farmers to be indemiified, the )
use of the contanirant must bave been recistered with and affirmatively
;. .endorsed or recomuended by the Government . Iz .
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o Mght of the foregoing it ie our view that 7 U.5.C. 45035 does -
rot euthorize the making of indemnity payments under circumstances
such &8 exist in the instant two cases.

- Sincerely yours,

SIGNED) ELMER B. STAATS

Coaptroller General
of the United States

The Honoradble .
The Gecretary of Agriculture





