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DECISION

DIGEST:
1. Timely payment by insured lender of premiums for

mobile home loanm insurance under section 2, title I,

of Hational hHousing Act, as amended, 12 U.S.C.A.

§ 1703--which requires payment of premiums "in advance'-—-
is a prerequisite to continued insurance coverage,

There is no basis for implication, underlying HUD
proposal to set off against insurance clains past

due and future premiums of delinquent lending institu-
tion, that insurance coverage is unaffected by non-
payment of premiuns, ‘

2. Clafws under mobile home loan insurance pursuant to

. 12 U.5.C.A. § 1703 by lending institution rresently
delinquent in insurance premium paymente may be allowed
if default on loan occurred while premium payments were
current, but cannot be allowed if defzult occcurred or
vas imminent after premium payuents became delinquent,
Past due premium charges may be set off against allow-
able claims, if lender agrees to such setoff. Alterna-
tively, remaining insurance coverage may be cancelled.
In no event is set-off of future premium charges appro-
priate. -

3. GAO recommends, pursuant to 31 U.S.C.A. § 1176, that
HUD regulations be amended in terms of foregoing issues
and conclusions.

Mr. B. C. Tyner, Authorized Certifying Officer, Department of
Housing and Urban Developuent (EUD), has requested our decision con-
cerning the propriety of certifying a voucher presented to him in
the arount of $7,533.31 covering a claim by the First Colonial Life
Insurance Company and then setting off past due and future insurance
preniums that have not been paid by First Colonial against the funds
otherwise payable under the voucher. This claim, which is one of
30 similar claims by First Colouial that are presently pending at
HUD, represents a request for reiubursement of a loss sustained on
a8 loan made by the ingsured lending iustitution for the purchase of
a nobile home. The loan was made and submitted to EPD for insurance
pursuant to section 2, title I, of the National llousing Act, as
apended, 12 U.S.C.A. § 1703, and regulations issucd pursuant thereto,
24 C.F.R. §§ 201.501 et geq. (1975).




B~183784

Rl

The pertinent facts and circumstances concerning this matter
as disclosed in the certifying officer's letter are set forth below.

The borrowers obtained $10,000 from the First Colonial Life

‘Insurance Company on February 6, 1973, to purchase the mobile home.

According to the record presented to us, the loan went into default
on June 1, 1973, after payments of only $318.59, and demand for the
full unpaid balance was made on July 30, 1673. Subsequently the
home was repossessed and sold at a substantial loss, leaving a
reimbursable amount of $7,533.31 which the First Colonial submitted
to HOD for payment on September 20, 1974.

In August 1974, First Colonial filed a plan of reorganization
under Chapter X of the Bankruptcy Act, as a result of which HUD
initiated a review of the entire loan portfolio of the lending
institution., Pursuant to this review, and after certain deductions
were made for ineligible loans, it was determined that the total
Insurance reserve for First Colonlal was $398,736.04., HUD's review
also revealed that loans by First Colonial in excess of $1,000,000
were seriously delinquent although not yet in default. Since First
Colonial already had 30 claims pending at HUD (as of April 22, 1975),
totaling approximately $227,580.00, the certifying officer expresses
concern that exhaustion of the lender's insurance reserve is a
distinct possibility, in which case the lender may lack the funds
or the incentive to mzke future insurance premium paymenis as required.
The lender has already bececn advised that its reserve has been frozen
and that new loans will not be accepted for insurance. The certi--
fylng officer also points out that First Colonial has been delinquent
in making insurance premium paymente since Septewber 1, 1974, with
a total emount of $12,203.25 past due as of March 1, 1975.

In view of the foregoing, our opinion is requested as to the
propriety of HUD's setting off past and future unpaid insurance
preniums ggainst the funds otherwise payable under the voucher
submitted to us (and presumably First Colonial's other claims as
well)., In the event we conclude that set-off of future unpaid
premiums is permissible, we are also requested to determine
whether a computation of present value of future premiums should

'be made and, if so, at what rate of discount.

For purposes of the questions submitted to us 12 U.S.C.A. §>
1703 provides in pertinent part as follows:

"(a) The Secretary is authorized and empowered
upon such terms and conditions as he may prescribe,
to insure banks, trust companiecs, personal finance

, companies, mortgage companies, building and loan
" agssociations, installment lending companies and
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other such financial institutions, which the Secretary
finds to be qualified by experience or facilities and
approves as eligible for credit insurance, against
losses which they may sustain as a result of loans
and advances of credit, and purchases of obligations
representing loans and advances of credit, made by
them on and after July 1, 1939, and prior to June 30,
1977, for the purpose of * ® * (11) financing the
purchase of a mobile home to be used by the owner

as his principal residence or financing the purchase
of a lot on which to place such home and paying ex~
penses reasonably necessary for the appropriate
preparation of such lot, including the installation
of utility connections, sanitary facilities, and
paving, and the construction of a suitable pad, or
financing only the acquisition of such a lot either
with or without such preparation by an owmer of a
mobile home. Ia no case shall the insurance granted
by the Secretary under this section to any such fi-
nancial institution on loans, advances of creditg,
and purchases made by such financial institution

for such purposes on and after July 1, 1939, exceed
10 per centum of the total amount of such loans,
advances of credit, and purchases: Provided, That
with respect to any loan, advance of credit, or
purchase made after the effective date of the
Housing Act of 1954, the amount of any claim for
loss on any such individual loan, advance of cre-
dit, or purchase paid by the Secretary under the
provisions of this section to a lending institution
shall not exceed 90 per centum of such loss.

* * ® e *

“(f) The Secretary shall fix a premium charge
for the insurance hereafter granted under this sec—
tion, but in the case of any obligation representing
any loan, advance of credit, or purchase, such pre-
nium charge shall not exceed an amount equivalent
to 1 per centum per annum of the net proceeds of
such loan, advance of credit, or purchase, for the
term of such obligation, and such premium charge
shall be payable in advance by the financial
institution and shall be paid at such time and in
such manner as may be prescribed by the Secretary."

To implement the requirement of section 1703(a) that insurance granted
to a lending institution not exceed 10 percent of its eligible loans,
HUD regulations provide a general insurance reserve for each lender,
24 C.F.R., § 201.12, which is made applicable to mobile home loan
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insurance. Id., § 201.675. Apparently this regulatory provision
is designed to maintain the amount of a lender's reserve at 10 per-
cent of its outstanding insured loan balance, less claims approved
for payment. An insured lender can only be reimbursed by HUD for
90 percent of a claimed loss on an eligible loan up to the amount
of its insurance reserve. Id., § 201.680.

With respect to insurance premiums, the regulations impose a
charge equal to .54 of 1 percent per annum of the net proceeds of
any loan reported and acknowledged for insurance. Id., § 201.625.
The tines for payment of insurance premiums are specified in sec-
tion 201.630 of the regulations as follows:

“(a) Sinele payment. Od loans having a maturity
of 25 months or less, the insurance charge for the
entire term of the loan shall be paid within 25 days
after the date the Coumissioner acknowledges to the
insured institution the receipt of the report of the
loan.

“(b) Installment pavments. On loans having a
maturity in excess of 25 months the imsurance charge
shall be payable in installments. The first imstall~
ment shall be egual to the charge for 1 year and be
paid within 25 days of the Covmissioner's acknowledge-
ment of the loan report. The second and succeeding
installments each equal to the charge for 1 year,
shall be paid within 25 days after bllling by the
Commissioner on an annual basis.”

‘ The questions submitted to us by the certifying officer, par-
ticularly as to set—off of "future premiums,"' implicitly but neces-
sarily assume that insurance coverage continues even if the required
premium payments are not made. However, we cammot accept this
assumption.

Under 12 U.S.C.A. § 1703(f), supra, insurance premium charges
"ghall be payable in advance by the financial institution and shall

" be paid at such time and in such manner as may be prescribed by the

Secretary." This requirement for premium charges derives originally
from section 2 of the act approved June 3, 1939, ch. 175, 53 Stat.
804, 805. Prior to that auendment no premiums were required. The
charges imposed in 1939 were designed to defray the Federal Housing
Administraticn's administrative and operating expenses and to assist
in reducing losses to the Government. See, e.g., LE.R. Rep. No. 313,

76th Cong., 1lst seas., 1 (1939); 84 Cong. Rec.- 4119 (1939) (remarks
of Representative Wolcott); id., 4829 (remarks of Senator Brown).
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The legislative history of the 1939 amendment does not expressly
address the requirement for payment "in advance." However, it has
been held that the purpose of statutory requirements for advance
payment of insurance premiums is to prevent the insured from being
protected by insurance for which he has not paid. 44 C.J.S., Insur-
ance, § 345, pp..1315-16,. Similarly, when the insurance contract
provides that premiums are payable in installments, each installment
must be paid when it becomes due in order to keep the policy im
force, unless payment is waived or excused by the insurer. Id.,
1317-18, These interpretations are consistent with the general
rule that the time of payment of premiums is material and of the
essence of an insurance contract, id. at 1315, and seem fully
applicable to the loan insurance here involved under 12 U.S5.C.A.

§ 1703,

Secticn 201,630 of the HUD regulations, supra, requires full
payment of the insurance premium for loans having & maturity of
25 months or less within 25 days following acknowledgment of the
loan report. For loans having a longer maturity period, premiums
are payable in annual installments., The first payment 1s due
within 25 days of acknowledgment, and subsequent installments
shall be paid within 25 days after billing therefor. The premium
charge schedule contained in this regulation presumably reflects
the Secretary's discretion to prescribe the precise time and
manner of payment. It is not, in our view, inconsistent with the
statutory requirement for payment "in advance' in the sense that
the basic effect of such requirement is to make preémium payments
a prerequlsite for initial and continued insurance coverage. We
note in this regard that the first Federal Housing Administration
regulations iessued after enactment of the 1939 amendment requiring
insurance premiums expressly provided (with respect to programs
then in effect) that installment premium charges ''may be paild
annually in advance during the term of the loan * % #.,"

§ 501.17(b), 4 Fed. Reg. 3789, 3794 (September 1, 1939) (Cmphasis
supplied). These initial regulations also expressly conditioned
insurance coverage upon payment of premium charges:

"Subject to the other provisions of these
Regulations, the irnsurance granted under Title I
of the National Housing Act, as amended, shall
be effective with respect to any loan from the
date of the report thereof to the Administrator
provided that the insurance charge with respect
to such loan has been paid as regulred by this
Regulation.™ § 501.1I7(g), 1d. at 3795 (tmphasis supplied)
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While the current regulations applicable to insurance for mobile
home loans do not expressly include the above—-quoted provisioms,
we see no basis to infer that their absence reflects a substan-
tive departure from the original administrative construction of
what 1is now 12 U.S.C.A. § 1703(£).

Consistent with the foregoing cobservations, our decisien of
July 16, 1971, B-172965, to a HUD certifying officer declined to
approve payment of an insurance claim under 12 U.S.C.A. § 1703
in part on the basis that the insurance premium had not been re-
mitted to HUD. Our 1971 decision construed section 1703(f) to
require the prerdium payment in advance in order for a loan to
be eligible for insurance, at least when nonpzyment of the pre-
nivm is solely the fzult of the financial institution. It is
particularly notable that in the 197) decislon nonpayment of
the premiun resulted from an administrative overzight by the
claimant bank, rather than a presunebly knowing failure to
pay such as in the present case,

¥or the reasons stated gbove, we believe that timely payment
of required preriums is a prerequisite to insurance coverage for
mobile home lozns under 12 U.S.C.A. § 1703 and implementing reg-
ulations. Concequently, 1t ie further our copiaion that MDD may
not honor irsurance clafms with respesct to vhich premium payments
are not current elther at the time of loan defsult or at & time
when the lender has reason to believe that lean defoult is irminent.
Any other approach not only seems contrary to the authoritizss dis-
cussed herein but would defy all reason and common sense, However,
we have no objectlion to the zlleowance of claims on loans for which
premiums were current at the time of default since insurance cov-
erage was then in effect. Cf., B-181432, March 13, 1975, wherein
we followed an analogous approach in considering the timing of
fee payments under a Small Business Administration loan guaranty
program.

Turning to the epecific claim accompanying the instant sub-
mission, as noted previously, default occurred (June 1, 1972) well
before the lender became delinquent in its premium payments (Sep~
tember 1, 1974), even though the clainm was asctually filed (Scptem-—
ber 20, 1974) after the first nonpayment of premiums., Accordinzly,
this particular loan was covered by insurance at the time of de~-
fault, and may be honored if otherwise proper. The certifying
officer's subnission to us does not describe the precise timing
of the other peunding claims by First Colonial, which should, of
course, be disposed of in accordance with the conclusions expressed
herein,
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With respect to the certifying officer's first questilon coa-
cerning set-off of past due premliums, we believe that either of
two alternative approaches 13 possible. As stated previously,
it is our view that the lending institution's insurance coverage
has Iapsed for loans on which premium payments are not current,
since the statute requires that the premium payments be made
in advance., Thus one alternative would be to formally advise
First Colonial that insurance on such loans is cancelled. 1In
this event, there would be no basis for set-off of past due
preniums. We note in this repard that undexr 24 C.F.R. § 201.640(b),
insurance premiunms falling due after filing of an insurance claim
are sbated, Thus there would be no past due premiums to set—off
on loans which went into default while premium payments were
current and for which insuravce claims are now pending with IUD,

The other possible alternative would be to deduct from the
instant clalm, and any additional claims by First Colonial which
qualify for payment under thz conclusions herein, past due pre-
niung attributzble to lozaus not yet in default. To the extent
thet allowsble pending clains by First Colonial are sufficient
to make current its premium paynents, the basle recoelt of set—off
would bz to relnstate lamsed Insuracce coverzge for such loaus,
However, such an approach could be pursued only with ¥First Colo-
nial's agreement, since the leander may not desire to continue
insurance coverage. If this alternative is adepted, with Tirst
Colonizal's consent, two additional caveats must be emphsasized,
First, the eat=off may not include amounts attributable to
loans which went into default while premium payments therefor
were not current simce in no event are these loans eligible for
insurance., Sccond, 1f a further delinquency in premium payments
occurs after initial reinstatemznt by sct-cff, we believe that
any remaining Insurance should imnediately be cancelled. 1In
this regard, we consider the alternative of initially reinetating
First Coleonial's insurance to be pernissible only due to the
unique circwmstances and status of this particular case. In
our view, cancellation 1s generally the appropriate remedy in
case of nonpayment of premfums by an insured lending institution,

With respect to the ceriifyine officer's second question,
it is our opinion for the reasons already stated that no basis
exists for set—off of "future' wopaid preniums under any of the
congiderations and alternatives discussed above.

Finally, in order to avoid the situation which has developed
in this cage, and as & matter of falrness to all concerned, we
recormend to the Secretary of Housing and Urban Development that
approprizte amendments to the current HUD regulations be con-
sidered in terms of the issues and conclusions discussed berein.
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This recocmendation is made pursuant to section 236 of the Legislative
Reorganizatioa Act of 1970, 31 U.S.C.A. § 1176. Accordingly, copies
of the decision are being semt to the Secretary and to the appropriate
congressional committces.

RFXELLER
- -y Comptroller General
»ut -
Deouty of the United States





