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1. NLRB field examliner may not be granted compensatory
time for travel time spent on nonworkday in returning
from representation election notwithstanding that
compensatory time was granted for travel to election,
since there was no uncontrollable event necessitating
return travel on nonworkday.

9. This Office cannot accept NLRB suggestion that objective
of statutory\policy encouraging scheduling of official
travel during duty hours (5 U.5.C. §6101(b)(2)(1870))
is to reduce costs, since legisiative history of 5 U. S, C.
£5542(b}{(2)(B) (1870}, which authorizes cvertime pay
for travel during nornduty hours in certain situations,
indicates that Congress was &lso concerned with abuse
of emplcyee’s own time by requiring ofiicial travel
during nconduty hours. ‘

Congress has not provided remedy by way of compensation
vherc employee travels on nonwerkday but circumstances o
such travel do not fall within purview of 5 U, 8, C. §55342(bX2)

(1970),
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This matter Involves a request from the National Lebor Helaticrs
Board (NLRB) that we reconsider and modify our decisien B-172871,
dated November 12, 1674, wherein we held that Mr, Heym:ond Ratajezak,

2 field examinar for the NLEB, could be granted compensatory time

for titne spent during a nonworkday in traveling to a representation
election, but not for travel time spent during that nonworkday in
returning from such eclection, We stated the facts In the decision
as follows:

"The record shows that on Saturday, Jaruary 28, 1874,
Mr, Ratajezak, a field exarainer in the NLRB's Buffalo, New York,
field office, conducted 2 representation election between 1 pan,
and 1:30 p.1o, in Cato, New York, Cato is approximately 150
miles from the regional cffice in Buffalo and Mr. Ratsjczak
spent § 1/2 hours traveling from Buffalo and return. Mr. Ratsjezsk
submitted 2 claim {or compensatery time for § hours, 6 /2 of
vhich coverad the time he spent ir travel, ihe rest covering '
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) We based our grant to Mr, Ratajezak of compensatory time for
the time spent in traveling from Buffalo to Cato on 5 U. S. C, §5542(b)(2)
(B)M(iv) (1970}, which provides as follows:
*(2) time spent in a travel status away from the
official-duty station of an employee i8 not
hours of employment unless-
(B) the travcl® * ® (iv) results from an
event which could not be scheduled
or ccnirolled administratively.
o We found that the NLEB had no alternative but to schedule
( I Mr. Ratajezak!'s travel on 2 weekend and, citing 50 Comp. Gen.
! N 519 (1871), we stated that ''* * * when an employce's travel is

not controliabie but rather must fit the time schedule set by
persons outside his agency, ¥ * ¥ such travel may be compens'?ble
at overtime rates if performed outside of normael duty hours,

However, we did not grant compensatory time for the return
| trip. We stated as follows: ‘

"¥ith respect to Mr. Eatejezak's return travel our
decision at 51 Comp. Gen. 727 (1872) stated in
pertinent part: -

t% % % glthough initizl travel may {21l within one of
the conditions of subparagraph 5342(b)(2)(B) to
cualify as hours of ex:ployment, the return travel
must itself fall within one of these conditions in
order to oualify the time involved a5 hours of
employment. 50 Comp. Gen. 519 (1871); 50 id.
674 (1871), In light cf the policy expressed in

5 U.S.C. 6101(b)(2) that to the maximum cxtent
practicable travel should be scheduled within

the regularly scheduled workweek of an employce
we have also held that the per diem costs which
might be necessary to comply with that policy are
, not congidered unreascnable. B-1802878, April 22,
| 1670, Asgswring an uncontrollable event necessitates
; an employee's travel, notwithsotending that there is

i : sufficient notice te peninit scheduling of the travel

, during his regularly sehedvled doty heurs where
|

|

such scheduling would result in the paynient of at
least 2 days cdditicnal per diem, travel may be
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required during those off duty hours and compensated
for at overtime rates. 50 Comp. Gen. 674 (1871)."

Since the record does not show any uncontrollable event
necessitating the return of Mr, Ratajczak on Saturday,
Mr. Ratajczak is not entitled to overtime compensation
for the time spent in return travel from Cato to Buffalo, "

The NLRB requests that we modify our decision and grant
Mr. Ratajczak compensatory time for his return travel. The
NLRB argues that Mr. Ratajczak's work at the Regional Office
in Buffalo should be considered an uncontrollable event which
necessitated his return travel, since the Government would have
lost his services for scheduled business at the Regional Office on
Monday morning if he had been required to travel during duty hours;
that often a substantial amount in per diem could be saved by granting
compensatory time for return travel during nonduty hours; that it
would be incongrucus to justify compensatory time for the trip to the
Saturday election, thereby avoiding a per diem claim, but to deny
compensatory time for the return travel, and thereby incur a per
diem claim; and that forcing employees to remain away from home
for an entire weekend and perform no useful work merely to avoid
a claim for overtime or compensatory time would have an adverse
impact upon employee morale. The NLRB offers the following

alternative:

"It is suggested that the statutory policy which
encourages travel during duty hours is premised

upon an ohjective of reducing costs. It is further
submitted, that regardless of whether the employee's
travel results in a claim of at least 2 days per diem,
compensatory time ought to be granted under circum-
stances where the per diem which would result from a
refusal to grant com:pensatory tinie would exceed the
cost which would result if compensatory time were
granted, A rigid application of the test previously
enunciated which results in higher costs to the
government would therefore frustrate such policy.

It is urged that a rule of reasonableness ought to
be applied which would result in reduced costs. "

The statutory policy encouraging travel during duty hours,
which the NLEB suggests is premised upon the objective of

- 3 -




*

B-172671

reducing costs, is containcd at 5 U, S.C. $6101(b)(2) (1870),
which provides as follows:

"To the maximum extent practicable, the head

of an sgency shall schedule the time to be spent by
an employec in a travel status awzy from his
official duty station within the regularly scheduled
workweek of the employee, "

There is nothing in that section concerning the pa2yment of
compensation for travel outside en empleyee's regulerly
scheduled workweek. 51 Ceomp. Gen., 727,733 (1672). Rather,
overtime pay for travel is allowable only in accordance with the
provisions of 5 U.3,C. §5542(b}{(2) (1870).

The following excerpt from 5., Rep., No. 801, S0th Cong.,
1st Sess.20 (1667) on H, R, 7877, which became the Postal Revenue and
chcr..l Salery Act of 18€7, secticn 222 which amended
5 U. 8, C,85542M)(2)(B), indicates that the cvertime travel
provisicns were adopted partizlly by way of inducement to agencies
to comply with the policy expressed in 5 U, S. C. § 6101{b)(2) (1970).
in instances of emergencies or where travel could not be scheduled
or controlled adminigtratively:

"The committee has revised the provisions of
the Housge bill in regard {o traveltisne and overtime
pay. The Senate am sendment revis es present law go
that en empleyee in thz classified servize, under
wage board pay systems, or in the postal field
scrvice shall be pzid for traveltine ouiside of his
regular work schedule if the travel involves the
nerformance of work while traveling (such &s an
ambulance attendant taking & patient to & hospital);
is Incident to travel that involves the performance
of work while traveling (such as & postal employee
riding in a truck tc & destination to pick vp
another truck and drive it back to his criginal
duty staticn); is carried out under arduocus
cenditions; or results from an event which could
nct be scheduled or controlled administratively,

- "The commiitee believes that regulaiions to
implement these provisions should take intc account
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the provisicns of scction 1€ of Public Law 8¢-301

{5 U.S.C. §6101(b)(1670)], which regnires agercies to
the maximum extent practicable to schedule travel.
within the regular work schedule. The committee is
eonvineed that the beadsa of executive departments and
agencies can do much more to prevent the abuse of an
employee’s own time,

“"We are not satisfied with the progress
agencies have made to comply with the 1265 act,
An employee sheuld not be required to travel on
hig offday in order to be at work at a tercporary
duty stotion cerly Monday morning to attend a
mecting. It is an imposition upon his private
life that should not b2 made. Nevertheless, pay
{or travel status should net be made so attractive
that employees would seck to travel on thzir ofidays
in crder to receive overtime pay.  Proper ascheduling
and z:dministrative planning is the answer to the
preblems of travel pay in many cases. VWhen
emergencles cocur or when events cannot be certrolled
realiztically by those in autherity, traveltime must
be pzid for."

The excerpt clearly illustrates that Congressicnal corcern
ig with the undesirable imposition upon an empleyee's private
life caugsd by recuiring the performarce of officizl travel
during nonduty heurs, as well as with reducing travel costs.
Thus, since the performancsa of travel for the lowest cost is

&
L
not the sole chiective Indicated by the siztulery provisicns

affecting trevel during norduty hours, we cannct agrae with the
KLESB's suggestion that & “simple rule of reagsonablenass ought

io be applied which would result in reducced coats. " Agccordirgly,
and to reflect all of the intended consideratiens we have held that
per diem cost for up to two additional days to pern:it the schedunling
of travel during duty hours are not unreascnabie, B~183174,
December 24, 1875, 55 Comp. Gen._ .

In recard to the NLEB's argument that Mr, Ratejozak'ls work
at hig Regional Office on Monday should be censidered an uncontrollable
event nocessitating hig return trip on Saturday, thereby causing cuch
roturn travel 1o be compensable at overtime rates, the phrasae in
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5 U, 3. C. §5542(b)2)(E){iv) (1870) "could not be scheduled or
controlled administratively’ refers to the ability of an agency

to control the event which necessitates an employee's travel,

See 51 Comp. Gen, 727, 732 {1972); FP2: LTR. No. 550-52,
February 5, 186%, which contalned implementing jinstructions.
An employee's mere presence on the next workday at the
employee's official duty station would not, therefore, be
congidered an administratively uncontrollable event necessitating
nonduty hours travel for which overtime pay or compensatery tioe
is authorized. See 50 Comp. Gen. 674 (1971}, and B-170683,
November 16, 1870,

. Tinally, concerning both the NLRB's contenticn that it
would be incongruous to zliow compensatery time for the trip
to the representation clecticn but not for the return travel
tirne, and the NLHB's concern with the cffect of the penworkday
trevel and compensation policy on employee morele, Congress
simply has not provided & remedy by way of compensation where
an employee travels on 2 nonworkday but the circunistances of
guch traveal do nct f21l within the purview of 5 U.S. C, §5542(bX2)
(1970}, See B-163654, January 21, 1674.

_ Accordingly, cur decision of November 18, 1874, B-172671,,
denying Mr. latajczak con pensatory time for the travel time spent
or Saturday, a nenworkday, in refurning from the representation
e¢lection, is aflirmed.

'RiFs KELLER

"pepmt¥'  Comptroller Genersl
of the Unitcd States






