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DIGEST: Work
Federal Labor Relations Council questions the
propriety of sustaining an arbitration award
that orders backpay for employees deprived of
overtime work in violation of a negotiated
agreement. Agency violations of negotiated
agreements which directly result in loss of
pay, allowances or differentials, are unjus-
tified and unwarranted personnel actions as
contemplated by the Back Pay Act, 5 U.S.C.
i 5596. Improper agency action may be either
affirmative action or failure to act where
agreement requires action. Thus, award of
backpay to employees deprived of overtime
work in violation of agreement is proper and
may be paid.

This action involves a request dated M-ay 9, 1975, by the Federal
Labor Relations Council (FLRC) for an advance decision as to the pro-
priety of certain payments awarded by an arbitrator in thie matter of
Naval Teirorkz facilita,' 1;aval Abr Station. Jaczkspville Florida, arid
Nationa1 Associat~on, o Covernmf<t Lmoloyees,_Local R5-32 (Gootsman,
Arbitrator), FL-i2 iqc. 73A-46.

The FLRC first issued a decision on the appeal from the arbitra-
tion award in this case on September 24, 1974, holding that the pay-
ments awarded by the arbitrator violated applicable low and regulations.
The labor organization in the case, the National Association of Govern-
meat Employees (NAGC), filed a motion with the FLRC on January 17, 1975,
to reconsider and modify its decision in light of the decision in
B-180010, issued by the Comptroller General on October 31, 1974
(54 Cotmp. Gen. 312). Hence, pursuant to 31 U.S.C. § 74, the FLRCI has
requested the Comptroller General to render a decision on the propriety
of the payments awarded by the arbitrator.

The arbitration award resulted from a grievance filed by the
employees of certain repair shops at the Naval Rework Facility con-
cerning the number of employees scheduled to work on Thursday,
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January 25, 1973, and on Saturday, January 27, 1973. It had apparently
been the practice of certain repair shops at the Facility to schedule
overtime on Saturday in addition to the normal Monday through Friday
administrative workweek. Thursday, January 25, 1973, was a national
holiday declared by President Nixon to mourn the death of former
President Lyndon B. Johnson.

The arbitrator found that the agency, in scheduling work during
the days in question, had violated Article XII,, section 4, of the
parties' negotiated agreement. The aforementicned section provides:

"Employees will be required to work on a holiday
if necessary in order to effectively accomplish the
mission of the facility; however, such holiday work
will not be scheduled to avoid overtime."

The arbitrator determined that 56 employees were ordered to work
on the national holiday, January 25, 1973, and that only 28 employees
were ordered to work on the following Saturday, January 27, 1973. fie
found that, although there was no indication in the evidence as to the
agency's intent on the matter of scheduling, the acts of the agency
did, in fact, avoid overtime pay. Hience, the arbitrator sustained the
union's grievance and ordered that "all personnel who worked on Thurs-
day, January 25, 1973, and were not allowed to work on Saturday,
January 27, 1973, are to be paid for four additional hours." The
rationale for this award was that the employees who worked on the
holiday but not on Saturday had received 48 hours of pay, consisting
of compensation for the basic 40-hour week plus 8 hours of holiday pay,
as compared to the 52 hours of pay received by the employees who worked
on Saturday, consisting of compensation for the basic 40-hour week plus
8 hours of Saturday work at the overtime rate of time and one-half.

The agency apparently agreed with the findings and conclusions of
the arbitrator, but believed that the payments awarded would be improper
under the decisions of our Office. Therefore, the agency filed an
exception to the payment portion of the award, relying on the rule
stated in several of our decisions that employees may not be compen-
sated for overtime workt when they do not actually perform work during
the overtime period. See, for example, 42 Conip. Gen. 195 (1962);
45 id, 710 (1966); 46 id. 217 (1966); and B-175867, June 19, 1972. The
Federal Labor Relations Council upheld the exception in its decision of
September 24, 1974, on the basis of the CoWptroller General's decisiona.
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With respect to the "no work, no pay" policy, we had held in those
decisions that the "withdrawal or reduction" in pay referred to in the
Back Pay Act, now codified in 5 U.S.C. § 5596 (1970), meant only the
actual withdrawal or reduction of pay or allowances which the employee
had previously received or was entitled to. These holdings were fol-
lowed in E-175867, June 19-, 1972, where an employee was deprived of the
opportunity to work overtime by the agency's failure to comply with its
agreement with the union. We stated therein that the improper denial of
the opportunity to perform overtime to the aggrieved employee was not an
unjustified or unwarranted personnel action under the Back Pay Act,
5 U.S.C. E 5596, and the implementing Civil Service Cormission regula%
tion, 5 C.F.R. § 550.803. We also held that the statute authorizing
overtime, 5 U.S.C. 9 5542(a), clearly contemplated the actual perfor-
mance of overtime duty, citing the above-mentioned decisions. Accord-
ingly, we concluded that, although the union-management agreement had
been violated, there was no authority for overtime pay since no overtime
work had been performed.

In our earlier decisions, we had also construed the Back Pay Act of
1966 as requiring positive or affirmative action by an agency official,
rather than an omiss-ion or failure to take action for an improper reason,
in order to provide a remedy in the form of backpay. For example, we
held an employee was not entitled to backpay, where his agency had
improperly failed to promote him. See 48 Comp. Gen. 502 (1969).

In our more recent decisions, however, we have hold that the viola-
tion of a mandatory provision of a negotiated agreement resulting in the
loss or reduction of an employee's pay, allowances or differentials, is
an unjustified or unwarranted personnel action, provided that the manda-
tory provision was properly included in the agreement. Hence, we now
believe that such violations are subject to the Back Pay Act, 5 U.S.C.
§ 5596, and that the Act is the appropriate statutory authority to com-
pensate an employee for pay, allowances, and differentials he would have
received but for the violation of the mandatory provision in the negoti-
ated agreement. 54 Comp. Gen. 312 (1974), and 54 id. 403 (1974). Our
present position is stated at 54 Coamp. Gen. 312, 318 as follows:

'We believe that a violation of a provision in a
collective bargaining agreement, so long as that provi-
sion is properly includable in the agreement, which
causes an employee to lose pay, allowances or differ-
entials, is as much an unjustified or unwarranted per-
sonnel action as is an improper suspension, furlough
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without pay, denotion or reduction in pay and that there-
fore the Back Pay Act is the appropriate statutory
authority for compensating the esployee for the pay,
allowances or differentials he would have received but
for the violation of the agreement. In that regard,
to the extent that previous decisions of this Office
may have been interpreted as holding to the contrary,
such decisions will no longer be followed."

te have also recently held that a finding by an appropriate authority,
such as the ksaistant Secretary of Labor for Labor-Management Relations,
that an employee has under-one an unjustified or unwarranted personnel
action as a result of an unfair labor practice which directly caused the
employee to be deprived of pay, allowances or differentials he would other-
wise have received but for such action, would entitle the employee to back-
pay. 54 Comp. Gen. 760 (1975).

Finally, we ruled in B-175275, June 20, 1975, 54 Comp. Gen. __, that
an cmployee deprived of overtime pay in violation of a labor-.management
agreement may be awarded backpay under the Back Pay Act for the overtime
lost. In that decision, we exmressly set aside the distinction between
CoM.~sionl awnd omnission il Uo wi-on witYr cr - 'nel actions.

In view of the foregoing, our present position is that an unjustified
or unwarranted personnel action may involve acts of omission as well as
acts of com-isslon. Such improper action may involve the failure to pro-
mote an employee in a timely manner wNien there is a mandatory requirement
to do so or the failure to afford an employee an opportunity for overtime
work in accordance with mandatory requirements of agency regulations or a
rnegotiated agreement. Thus, an agency may retroactively grant backpay,
allowances and differentials under the provisions of the Back Pay Act to
an employee who has undergone an unjustified or unwarranted personnel
action, without regard for whether such action was one of omission or
comission.

The arbitrator concluded in the present case that 28 employees had
been deprived of overtime work in violation of a provision of the negoti-
ated agreement. The arbitrator also concluded, and the agency admitted,
that had the 28 employees been properly scheduletl, they would have
receIved 52 hours of pay for 40 hours of work instead of 48 hours of
pay for the 40 hours actually worked. Therefore, in accordance with
B-175275, June 20, 1975, 54 Comp. Gen. _, suprap we hold that the
arbitrator's award of backpay for employees deprived of overtime Aork
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in this case may be implemented by the agency in accordance with the
provisions of 5 U.S.C. p 5596 and implementing regulations,

Comptroller General
of the United States
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