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Environmental Protection Agency Regulation of
Parking Facilities

DIGEST:
1. Activity of Environmecntal Protection Agenllcy (EPA)

recardingc proposal to revise O-re-on State Air Quality
Imple~aentation Plan to include indirect source and
regional par'-;ing plan, submitted by Ore< on to EPA for
approval, is not contrary to provision in LPA's 1976
appropriation restricting EPA1,'s regulation of parkin.g
facilities, since Oregon voluntarily promulgated pro-
posed plan.

2. Environmnetal Protection JAje ncy' s (E EPA) is ;--nce of
Order to entforce 'i.Ue York o'tate Transportation Control
Plan relating to Ie7w York City's parking facilities
technically violates provision of 'l'4;'' E s 1°/5 appro-
priation act rcstrictin g; E PA.}' s re-,ulation of park ing
facilities. iowes. ver, P' has -not attenpted, and does

olot inte-nd, to exforc.e Ordery, in reoog nition of
existing restriction in 1576 appropriatioin act. Alzn,
there is pendi n 1, ti.gation concer noin State and cIt-J
cotn.mliance with t'he .1Ean. Accoridiai.lY, EA Order is
moot end no action by GiAlo is nccssary.

In response to numnerous inquiries, we have considered the pro-
priety of activities of the Enviromrental Protection Agc_-ency (EILPA)
with regard to the regulation of parking facilitics in th'- States of
Oregon a.d Ne;-7 Yorlk. 'The case of Oregon involvod a proscraJ to revise
the Ore-orn State ,'ir Qua.i ty Tiplerlcntation ! lan to ilucilucc an indlirect
source and regional parking, plan, which ¶.das su u z:itted ly the State for
approval to the Ahdministrator of EA anld pUjishe'd in t]l2 7edleral
Register, 40 red. I 54012 (i>ove:Ther 20, 10Th). In the- case of 
17evw York;, on Se.ptauibe-r 27, i0"75, EPA's A;.iia-strator for ha''ion IJ.
issued an, Order, Ind x. 5021'Y/V coOfing ii le!atat-.cn Of CcAtrol

Strateg-y r,-3 "reductiLwi of Lu.-ber o:f' parkin, siaces in th_ CDD' s
/Central Business DistrIcto/" of t.; ioe Yor' Cit letr: oa itan
A'rea Air Quality IL:pl c_::0taLion Li .Pa 'iraclsportationl Contr )., sub-i. ttcd
by the State of hNew York to EPA in Anvil 1Q 1q
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The inouiries -ugg.;est thlmt the act'vitics in quez tion ma- blo
in violation of section 510 of the A-riculture-Envirornental and
Consumer Protection Anpropriaticmn Act, 1975, approved Deceimber °1-
1974, iPub. L. INo. 933-563, 083 Stat.. 1043, tLd scction 4 07 of the
Departmfent of lousi g and Urba'.n DrevelopcnesLndependccit Agnes
Approprir-tionu Ict, 197G, ermproved October 17, 1975, Pub. L. I'D.
94-116, 37 Stat. 600.

Sectji.on 510 providcs:

til0 part of any funr.s arpropriateU under Uti.5
Act mr.y be u Ig by the irlviror_-mental Prctcctic-n P ,-e-cy
to aCy.6'nister any prograrm to tax, limlt, or oth-eolise
regulate parking facilitics."

Section 407 rirovidcs:

"I'o pztrt of the fucres appropriated un.de tl'i.5
Act ma~ be u.sed to v'uainirter or rcr 3 ate, dix:C-tly
or ir ,ire :, ny pre'ra-s to tax, i m or oth-erwise
rCe<?Uia'ite t>3' ' Li; i.S liet npec2L-cal7y requir;2:c
purSUai. tQ 's Ef t''8. J -u' oaI

Vk)e -Dave -rc wtc- " i- . r.t..ve ritoric'S of 1&atio 510 of

Pub. L. Nk). 93-5631 . C ' .z tr, ' ) i if Ib o 174o. ' -116, ;to dc ;crine
the i' n2.c le; S~elolfc of %. i' s C " :' '- C l . 7bsic ps ioso o' T tCI I -

proihibitio.'R in soctCio.- 510 of- Pub, L. ITo. I3i J5V3 \N;i c; la-i n b

C onlgre:sc;a-' 1''t tc! t-*Ij'i; ' t c siuzrci citonl OL ti co-nference
report on thet lct fic lation, 1.20 Gcn,. V c. 1ill163 (&e il.y ed., -

Decezbcr 12, 1974)~ ts follou7,:

"Mr. Speaker, I ame also concerned that sonme people
mcy notS fully, understc and the (O7'i ttL.e pr.osiLicf Wia;i
res.cct to th1c r`tulati f poarli, ; The co: . ttce i{
no v..y objects toi the rcucuatioln or pz- ..ng fa)iiies
by State or iozal aLithoritics, .hi. :;.s as L. s,-ul5 be.
What the conniitee oboiecta to is tU-cn- uition of
park~i.ng2> ffacilitics by som ne in t; L 2:raucx-.ey -ere
in WY.cshington. If a rmyor, cr c ity couiciIl, o - rfiate
agency w~ished tO place re2Strictions Ocn parki-ng f acilitics

vnwi tIIn thei owa 1 1urisdi Ction, that is Lin_, tLey must
JustifY their a ction to their own ccons>.titucnts.

"However, if £oEO-ponc in ETA' S headquarters here in
Washington decides h1 ;cntC; to re-ulate Parkin- fncil:I.ties.
in IUC-w York or Los kLoeles or ;;-L1y othcr of the great
cities of this cou}1try or if a small group in Such citiCs
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persuade him to do so, wh1lo does he have to Justify
his actions to? WTho do the people of that city turn
out of office if they feel their rights been been
/siic/ infringcd ulfon?

"`Nr. Spelaker, parid.ng is a local problet anld
slhould be coaitzollcd by people at thle local levcl."

To the same effect is the followina portion of a collocsu) relatin,; to
sectioni 510 durin- Se .rate cons,.6!erat'ion of the confereace report, 120
Cong. Rec. S21782 (daily ed., Decenuber 17, 1974);

"Mr. 1USMIU. I ta'le it that ti.-e is notinten-tion
on the part of the conferees to affect EPA' s authority to
male grants to States and otherwise make availaLble technical
assistance to assure co-,:aliance with plans for 'TnleCelitatiokn
of air quality standards, w-hich plans may incliune local or
State perkfng rculationrs. Is that corrcct?

"Mr. 1AcC2:-E. The Scenator is correct. To my tolcdge
there was no in-'cention on the part of any of the conferees
to affect i.n- anyJ' amy thle ,a;LS rmac to thre StLtes or oLhcr-
1-ise intcrfcre 7;ith th-C ',-Piatcs or looe2. jurisdict.ns fren

d~l(lo-r,, v>; ' ;ma-n..'- L ,.-; ';rr;-; Xi.c,-ra::;. A;.( a r.;.t;te
of fact, the States and ioai juiccis!ictions a-r cicoura&;ed
to proceCed in-. tLi) 4s rcnai:d aid'l - beliecve iIV' zl. be alle
to assist the, u11er th:ir regulI-a prcprams which provice
both financial anld technical assistance."

Thus, the fundinc- restriction was not intenlded to i5nhlibit rcgt1Lation
of parkini facilities at the State or local, levels.

Moreover, the leg-islative history of section 407 of the fiscal
year 1976 EPA appropriatiLon clearly indi.cates that at lcast one lhasic
test; concernlin thc applicability of the oppropriaticna restriction. is
whether progra-ms rculating parking are voluiitaLily adoptcd by a
State or local govcrw..cnt. T1hus, Con-ress-a.,an 3 )]1.ancl observe3 dwrlng
House consideration of the Con1ference icport on Pub. L. No. 94-1i.:;

"* * I have been asked if the use of thoe wIor0.cd
'rec.uirc' in this a.cndent maeans t-at no EPA fulns
could be used to assist in carryin- out a prcigra:- for
regulation of parking if suich prgora-.m is voluntarily
adlopted by a State or local goavernment ad approved
by EPIA as part of the applicable il.v.emlentation plan?
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"The answer to this question is 'No.' This is
certainly not the intent of the amendment. If a
State or local government voluntarily adopts or
maintains such a program, there would be no restric-
tion on the use of the funds to carry out that pro-
gram. This position simply means that EPA may not
force a State or local government to carry out such
a program or promulgate such a program unless
expressly required by subsequent legislation."
121 Cong. Rec. H9567 (daily ed., October 3, 1975). -

Congressman Casey added, id. at H9568:

"The language contained in section 407 does restrict
the Agency from enforcing a parking program and forbids
regulation of parking directly and indirectly by the EPA.
I X think the language is quite clear that no attempted
evasions of this restriction could be tolerated since
parking regulation is limited both directly and indirectly.

* * ' * * *

"I want to note also that EPA may assist States with
voluntary parking programs so long as they are truly estab-
lished by the States without any coercion by the EPA. I
think the gentleman from Massachusetts would agree that
there is nothing in this language which restricts EPA aid
on its own initiative, but I emphasize that these pro-
grams must be voluntary."

The following colloquy also took place during Senate consideration of
the conference report, id. at S17535:

"Mr. MUSICIE. I would like to address several
questions regarding the intent of this amendment to
Senator PROMUiRE, the distinguished floor manager of
this bill. First, I would like to ask the Senator
whether this language is meant to only prohibit the
EPA from using its own funds to administer or pro-
mulgate parking programs, and that it does not, and
is not intended to prevent States from adopting and
implementing their own parking program as a part of
State implementation plan?

"Mr. PROXZI1RE. That is correct; this language
does not in any way limit a State's ability to adopt
and administer their own parldng programs.



* - 1B-175137

"Mr. MUSKIE. Would States be free then to use
EPi grant money to promulgate or administer their
own parking program?

"Mr. PROXI4IRE. Yes; States would be eligible
to use EPA grant money to promulgate and administer
their own parking programs. This situation would
not be considered a direct or indirect EPA adminis-
tration or promulgation since the States vould be
implementing their own chosen and desired parking
programs. While EPA may provide grant money to
States for purposes related to parking, the Agency
cannot require a State to implement parking controls
in order to be eligible for such money. It should
be noted that locally adopted parking programs are
already an eligible item for section 9 grant money
under the National Mass Transportation Assistance
Act of 1974 to develop the transportation system
management element of a transportation improvement
program,

"Mr. MUSKIE. May the Agency continue to provide
technical assistance, guidance, and so forth, to areas
'interested in establishing their own parking control
programs?

"Mr. PROX4IRE. Yes, such assistance and guidance
is not directly or indirectly, administering or pro-
mulgating any parking programs. The EPA is a source
of information and knowledge on parking programs and
the language is not to be interpreted so as to prevent
the Agency from sharing its expertise with others."

Thus EPA's involvement in the regulation of the parking facilities
of the States of Oregon and New York are consistent with section 407
and section 510 (in the case of New York) only to the extent that such
involvement reflects voluntarily adopted State or local policy.

In the case of Oregon, we believe that EPA's involvement in the
State's regulation of its parking facilities does not go beyond the
State policy, but rather is in furtherance of it. EPA explained, and
officials of Oregon's Department of Environmental Quality confirmed,
that Oregon adopted its own parking regulations (Chapter 340 of the
Oregon Administrative Rules, § 20-050) in its initial implementation
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plan submitted for EPA approval in January 1972, prior to enactment

of section 510 in December 1974 and, before EPA determined under

court order that all implementation plans sh6uld include indirect

source regulations (40 C.F.R. 3 52.22(b)) for State plans, in

February 1974. EPA explained that the Federal regulation was made

applicable in Oregon because Oregon's own 1972 plan was not suf-

ficiently comprehensive. However, EPA made clear at the time that

Oregon and other States whose plans had been disapproved were free

to amend their plans, and that if the modified State plans could be

approved, the Federal regulation would be revoked. 39 Fed. Reg. 7271

(February 25, 1974).

In 1974, Oregon began the process of revising its 1972 parking

regulation so that it could be incorporated into its implementation

plan. EPA states that its only involvement in this revision was in

the nature of providing technical assistance and guidance to Oregon.

No enforcement action against Oregon was ever threatened, nor were

any grant funds made contingent upon action by Oregon in this area.

EPA personnel reviewed drafts of the Oregon revision, and informally

commented on those drafts throughout 1974. On November 5, 1974, EPA

submitted written comments on the proposed revision. However, EPA

states that it did not insist that its comments be incorporated into

the plan, and, in fact, Oregon refused to change its proposed

regulation in the manner suggested by EPA on at least two points

which EPA considered significant.

Oregon adopted its regulatory revisions to be effective

December 12, 1974, and formally submitted then to EPA for approval

on July 24, 1975. EPA's notice of proposed approval of the Oregon

revisions appears at 40 Fed. Reg. 50412 (Novemaber 20, 1975). -

EPA believes that its suspension of those portions of the Federal

indirect source regulations covering parking-related facilities (40

Fed. Reg. 28064, July 3, 1975) and the enactment of section 407 itself

provide a strong indication that the actions of Oregon in revising and

seeking approval of its State implementation plan wiere voluntary. EPA

also suggests that it is cormnon knowledge among the States that

presently there is no Federal consequence resulting from a State's

failure to include an indirect source regulation in its implementation

plan. In this regard, EPA points to the fact that even before it

suspended its parking-related indirect source regulations, a number

of States did not develop or submit an indirect source regulation to

EPA. Recently the State of Washington, which is in the same FPA

region as Oregon, revoked its already approved indirect source

regulation.
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Oregon's Department of Environmental Quality confirms the nature
of EPA's involvement in the revised Oregon State Implementation.
Moreover, these officials state that the decision to adopt its "rules
for Indirect Sources" was voluntary and not the result of EPA coercion.
Accordingly, we do not find EPA's activities with regard to Oregon' s
indirect source and regional parking plan to be contrary to the
restrictions imposed upon EPA by section 407 of the Department of
Housing and Urban Develor-ment-Independent Agencies Appropriation, 1976.

However, EPA's order regulating parking in Neew York City's Central
Business Districts goes beyond the existing policy of the State of
New York or New York City, since EPA issued the order to enforce a
policy to reduce the number of parking spaces in the Central Business
Districts which neither the State or the city has seen fit to implement
or enforce. EPA takes the position that its issuance of the order was
not inconsistent with the restriction of section 510, the provision in
effect at that time.* EPA argues that this restriction was intended
to prohibit Federal pre-construction review of the planning, siting
and design of parking-related facilities (termed "indirect source"
regulations) under 40 C.F.R. 0 52.22 (1974), relating to maintenance
of national ambient air quality standards, while the case of New York
involved attainment of these standards. The agency distinguishes
section 510 from section 407, which it -acknowledges would have pro-
hibited issuance of the order had it been in effect. EPA further
recognizes that section 407 prevents any action on its part to enforce
the order. EPA has not undertaken any enforcement action to date, nor
does it contemplate taking any enforcement action in the future.

We disagree with the distinction between these provisions drawn
by EPA and believe that the section 510 restriction was sufficiently
broad in application to prohibit issuance of an order to enforce
State created parking restrictions which the State itself had failed
to implement. Nevertheless, we consider the issuance of this order,
without any attempt by EPA to enforce it, to be merely a technical
violation of the provision under the circumstances. Furthermore, the
United States District Court for the Southern District of Hew York
has ordered the State and city to enforce Control Strategy B-3, Friends
of the Earth et al. v. Hugh Carey, et al. 74 Civ. 4500, April 29, 19/6,
and compliance with the court's order will render the issue moot.
Accordingly, we do not consider it necessary to take exception to any

- expenditures of appropriations made by EPA in connection with its Order.

R, F.14a

DeputY,' Comptroller General
of the United States

The prohibition remained in effect during the period of fiscal year 1976
Dreceding enactment 9 f Pub. L. No. 94-116 bf ogeration of section lO.(a)(2)
and 4)f the continuing resolution" for istal year 1976 approved

- --June 27, 1975, 94-41, 89 Stat. 225-26.
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