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The contract provides, im Article I, that "The United States,
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actual costs incurred, including, without
limitetion by reason of this cnumeration,
right-of-way, surveys, design per diem,
materials, lsbor, equipment costs, and in-
direct costs, which shall not exceed 15
percent of all direct costs. 7The salvage
credit shall be deducted from the resultent,"

Contract costing estimates incorporated by Article 1{c) appear to
be predicsted upon en allowance of actual indirect costs not to exceed
15 percent of direct costs, including contrect services, and upon the
deduction of salvage from total direct end indirect costs rather than
from direct costs bafore the computation of indirect costs.

‘Article & of the contract, as drafted, provides that indirect
costs would be reimbursable only in an amount not to exceed 15 perceat
of direct costs, neither direct mor indirect costs being otherwise
defined, lMontana contends that this provision is to be xecad as re-
quiring the Burcsu to accumulate indirect costs on an actual cost basis

- for purposes of computing maximum allowable reimbursement as a function

of direct Bureau costs, Montana's position is strengthened by the fact
that the estimates for this projcct, which were prepared by the Bureau
and supplied to the State, were based on the assumption that the
billing for indirect costs would be less than 15 percent, The Bureau,

in its February and August, 1974, Statements of Completion, did not

accumulate indirect costs on an actual cost basis, Rather it applied

a 15 percent factor to direct costs, including both force account end
contract pervices. In substance, Montana takes the position that it
has no basis for approving payment of a percentage fee under a contract
which calls for actual costs reimbursement, The Bureau replies, in
substance, that its actual indirect costs exceeded its maximwm allowable
recovery of 15 percent of direct costs so that billing Hontana at the

15 percent rate was appropriate under its established procedures without
further documentation,

It 48 roted that the Buresu's administrative practices, as ect
forth in Rcgional Letter Ho. 131, September 9, 1970, on the Application
of Adninistvative Overhead Work Performed for Others, provide for a
15 percent surcharge subject to case by case reductions where appropriate
to avoid charges in excess of actual expenses incurred in completing the
project, This is to be distinguished from a claimed reimbursement based
upon sn accumulation of actual indirect costs as provided in Article 4.

It i3 also noted that the Bureau's accounting system design, as approved

June 26, 1974, paragraph 484.2.5 series 480 Accounting Procedures, pro=
vides, consistent with prior Bureau practice, for a 15 percent admin-
istrative expense surcharge, * '
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. Howaver, this contract xecognizes a distinction between reime
bursement of actual costs not to exceed a defined percentage ceiling
and a fixed percentage reimbursement, Article 7, permitting State
termination of the contract for fmpracticability of performance, would
have required reimbursement of the Bureau's indirect costs in en
emount equal to 15 percent of its direct costs wvhile Article 4, pro-
viding for rcimbursement of actual costs upoa project complation,

" guthorized the Bureau to recover from Montans the amoimt of its actual

indirect costs incurred not to exceed 15 percent of its direct costs.
It iz, of course, the contract, end not the Bureau's normal admin-
istrative practice, which is controlling.

We conclude that the Bureau would be entitled to recover its
actual indirect costs not to exceed 15 percent of its direct costs
{ncurred in the completion of this project if accumulated and set forth
in Statements of Completion supplied to Montans as required under
Article 4 of this countract. :

However, it appears that the accumulation and substantiation of the
Bureau's indirect costs are not at the center of Montona's most strongly
pressed contention, that is its view that direct costs fox purposes of
datermining allowable indirect costs should include only the Bureau's
direct labor costs snd that, while the Bureau's direct costs for con-
tractor services would be reimbursable, it should not also be compen-
sated for indiract costs attributgble to those services.

The contract between the Burcau end Montana expressly provided
that the Bureau could relocate the transmission lines using, at its
election, either its force account resources or the sexrvices of con=
tzactors at the expense of the State. In cexrying out these services
by using countractors, the Bureau would expect to incur substantial
administrative expenses including prepaxatica of specifications, bid
or proposal solicitetion, contract award, and monitoring and inspection
of construction in progress. These administzative expenses are clearl
compensable as provised in this contract. :

_ A8 a result of the Article & limitation on reimbursable indircct
costs to 15 percent of direct costs, the Bureau must absorb any excess
4ndirect project costs at the expense of its primaxy program raesources,
‘The effect of the State's contention, by excluding contract costs from

" direct costs for purposes of computing reimborsable indirsct costs,
.would be that the State might have to reimburse the Bureau for lesg of

the Bureau's actusl indirect costs than it would if direct costs in-

- clude, for this purpose, contract services procured by the Bureau,
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Montana refers to a Qériety of Federal grant and §rocurement

-‘rules and prectices in support of its view that contract services in
~-federally funded undertakings carried out by non Federal instru-
- .mentalities are generally not a basis for reimbursable overhead and
" urges that this should also be the rule when a Federal entity performs

gervices reimbursable by State governments. It also places reliance

_on Bureau regulations, including Regional Letter 131 pertaining to

work done for others, which provide, i{n the casec of certain large
projects to be carried out by contractors, for en appropriaste reduction
of formula-derived reimbursable indirect costs to a lower amount
corresponding more nearly to the Bureau's actual incurred indirect

Notwithstanding such grant and procurement rules pertaining to

:federally essisted activities or to Federal requirements for goods and

services provided by others, it was not inappropriate for the Bureau,

. in undertaking an activity at the request and for the benefit of
 .Montana, to require & more complete reimburscment of its actual costs.
- This would conserve resources needed to meet primary Bureau respon-

sibilities while promoting intergovemmmental cooperation in the achieve~
ment of other relevant State oxr State and Federal program objectives.

We conclude that the contract, both as provided in Article &4 and

a8 reflected in the incoxporated cost estimates, validly included con-

tractor services costs in direct costs for purposes of computing reim-

- bursable indirect .costs.

. Montana next points out that the salvagae credit should be taken
. ‘against total direct and indirect costs rather than, as shown in the
5 Statements of Completion actually supplied to Montana, against direct

w.:'costs as an adjustment before the determination of allowable indirect
"' 'costs. The Bureau, possibly inadvertently, took the salvage credit
 sgainst direct costs only, which benefitted Montana.

While the Bureau and the State Highway Department might have pro-

4iﬁfvided otherwise for the application of the salvage credit, Article 4

‘unambiguously provides that the salvage credit is en offset against

© resulting total direct and, as limited, indirect costs incurzed by
. the. Bureau in connection with this relocation of its electric power
. transmission lines.

1In gummary we conclude thatAthe Bureau 1s entitled to recover

 “from the State of Montana its actual net project costs incurred in the
... performance of this contract, consisting of both its direct costs and
“4ts actual indirect costs mot to exceed 15 percent of its direct costs,
.. {neluding contract services, as reduced by the amount of the credit

. .fox salvage.
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The Bureau is furthar directed to assure that its contract
forms are consistent with its administrative practices undexr its
epproved accounting systcm design and that its finsncial transactions
are carried out in accordance with contractual teyms and conditions.

RQF.KELLm

Comptroller General
Deputy ] of the United States





