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MATTER OF

Use of noncertificated air carriers for
foreign travel when certificated Americen
carriers will not accept foreirnm currencies
made aveailable by mpecific appropriation acts.

DIGEST:

(1) Questions as to lepality of propoced ewpenditures
subnitted by an ageney official other than the
agency head may be decicded and transmitted to the
agency head as 1f questions had been submitted

by him under 31 U.S.C. 74.

(2) Specific provisions in appropriation statutes
that authorize use of foreign currencies for
projects involving foreign travel are not vieved
&s having Leen impliedly modified by enactmant

of 49 U,S.C. 1317; hence, Goverawent sponscred
trevel that can be financed only with such
foreign currencies nay be made by noucertifi-
cated carrier when othervise evailable Anarican-~
flag carriers will not accept such currencies,

The Director, Foreiyn Currency Staff, Departmont of State,
has requested a clarification of the conditions under which
the General Accounting Off{ca will rerard as juctified the
use of foreirn flag air carriers for Covernment-sponsored
foreign travel that: can bLe financed only through the use of
excess foreign currencies standing to the credit of the United
States Governuent and made available by specific foreign ‘
currency provisions in various appropriation acts. Althoush
under 31 U.S.C. 74 and £2d the Comptroller Ceneral is required
to render advance decisions enly to dishureing officers,
certifying officers, and to heads of departments and agencies,
the Director's inquiry will Le regarded as & request by the
Secretary of Staote, and aaswered accordingly.

The Director indicates that certain progrars and activities
of the Government, most of which have involved aznd continus
to require extensive use of commercial air transportation in
foreign trevel, have for a nusber of years been financed solely
with excess foreign currencies that are not convertible to
dollars. Use of these funds for the purposes involved has been
specifically authorized in various appropriation acts.
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Scction 5 of the Internaticnal Air Transportation Fair
Competitive Practices Act of 1974, Pudblic Law 93-623, 35 Stat.
2102, 2104, 49 UV.5.C. 1517, requires that Governne 1t—firaﬂcod
foreipn travel end transportation pe periorzed by American—
€lag air carrier 1f aveilable, and elso requires thet the
Comptroller Cenerel disallow zny expenditure to a noucertifi-
cated carvier in the absenco of sat iqf cLory pr001 of the
necessity therefor. Rerulations issced in implementation of
the Act, & C.F.R. 52.2, require a certificetion as to the
necessity for the use of noncertificated carriers.

. The Director further indicates that American flag carricers
heve begun & practice of refusing foreipn currcancies for thelr
gervices in cerroin instances The reason for this apparently
gtems from vnicvorable cond ltiOWS for conversion end remittance.
In many Instances the cxcesg foreign curvencics are the cnly
funds available for the pro-rams invelved; and unloss some
neans can be fownd for tueir vng fov the Forelm LLu\-l Invelved
the United Steton Govermment cetivities sud inltiatives nlenned
jointly betwveen this and foreien governuents may be forced
into default, with consequent eabarvaasrant te our Covernuent
end scrious disvustiua of prograws of vitel public luterest.

-

The Director lists in asttachwment E to his requnr- a
number of prugrans thet would be adverzely affeocted, amd the
eppropriations involved. Iz correctly points out tnat these
approvriations and the allocations involved do not permit
the expenditure of dollarg. Ses iearings on U.S.-owned
foreign currcncics Lefore a Subcomndttee of the Louse Committee
on CGovernient Operations, £fAth Connrcza, lst Section (1984).
Althoush it way be conceded that most of the various activities
involved are of secondary immortonce to progrems being carried
out through dollar zppropriztions, and it may be that they
ere devised mainly to avail cf the econonic benefits of the
excess foreisn currency accurulations, there is no question
that the prograns and the extensive tr wvel required in their
execution have specific statutoery avthovization.

¥We find in Public Lav 93-(23 no express arendrent of
any of such statutory authorizations. The salient question
presented, therefore, is vhether the language employed in
Pullic Law 93-623 nust be accorded the lefal effect of having
wodified or amended euch provisions by neccessary im plication.
It 18 well established that repeals end wmodificztions of lew
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by implication are uot favored: con the contrary, there is a
well-recopnized presumption ageinst implied repeal or rnodifd.-
cation. Cee Sands, Sutherland Ztatutery Construction, secction
23.10, Vol. 14, pages 230-221, vwhich statesc the principle as
follows:

*rhe bent of the rules of interpretation and
construction is to glve harwonlous operation and
cffect to aill of the zets upon a subject, wherc
such a coustruction 1is reasomnahly possible, even.
to tha extent of superimposing a constructiocn of
consistency upon the apporent legislative intent

. to repeal, vheve two acts can, In fact, stand
togzeti:er end Loth be given consenant operation.
Vhere the ropecling effect of a statute is deubtful,
the statute is strictly coustrued to effecet its
consistert operation with previouvs legd slation.”

The lefinls umed to intend to achieve a conzistent
tady of 1w, qun, Sectdon 23.00, Vel. 1A, p. 223, Thernfore,
statutes in pavd watceyin, althouph In osnurcxt conflict, are

[y

po far as reusconasliy pessille construad ¢ in hertony
vith ecach other. gg;g, Secetion 51.02, Vol. uA, p. 220,

Asidc fron the abaence of rwnifyLng language in ecction
5 we £ind riothing dn the lepislative history that requires
the conclusien that the Congress iuntended a wodification of
the authorizations for foreigu-currency firanced operations
in circunstances where the Arericen Flagm corricre render
themselves unavailable by thelyr ownr nonacecoptance of cuch
currencias. Oa the contrary, Senate report 93-1257, in
explaining saction 5 of §5-23481, %3rd Coapress, 2¢ Session,
the language of which subgequently was enactcd as section §
of Public Law 53~023, indicatcs at page O:

'We do not suprtest, of course, that U.S.
business traffic oucht to be reserved cuclusively
- for U.S. flag airlines., Lut 1t certainly is in
order to require that all sovemnent-financed
transportation is accomplizhe d on U.,S. {lag air-
lines vherever and whenever possible.”
(underscoring supplied.)

We therefore conclude thet in Ingtances vhere Americen
flag carriers render themselves unavailsble to perform
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traasportation sarvice that can be financed only with excess
foreign currencies, by deeclining to szccept payment in such
currencies, we are not required to oh:ject to the carrving

cut of the Congressionally-suthorizcd preozrams when roquirced
transportation service i3 perforrned by neacertificated carrier.
The certification required unday 4 C.T.R. 52.2 must, in cach
such instance, Indicate that ths serviecs caa be financed

only by exccss foreiga currencles aud that otherwise availahle
Aumerican flay corriers declined to accept payoment in guch
currencies, Such certification, so indfenting, will be accepted
es satiefactory proof of the necessity {or tha use cf the
noacertificated carrier.

Thic deedisicon should rot be vicwed oz ivcon
the tenor of puragreph 3(k) of guldelines implen
5, reissuad et 41 F.R. 1494C,
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