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THE COMPTROLLER GENERAL D
OF THE UNITED STATES

WASHINGTON, O.Cc. 2aoas54a8sg

DECISION

AUG 2 £ 978
FILE:  B-186322 DATE: VB2 < 1576

MATTER OF:  Chief Warrant 0fficer Joseph 2. Kelly

DIGEST: 1, uhere correction of military veeord
craated no new facts and gave member
o new entitlement to retirsd pay,
and such pay would have been paid if
timealy claim had been filed tharefore,
such action does not constitute corrac-~
tion of record within the purview of
10 U.8.C, 1552, The vule in 45 Coup.
Gen. 338 will econtioue to be followed.

2, Yhere claim for retired pPRY acarued
rore than 10 years before claim waas
filed with GAQ, statute of limitations
(31 U.8.C. 71a) bars psyment, notwith-
standing correction of nilitazry records
to show that claim was made within time
1imiz, sioca beard of correction cenmet
amend GAD racords to ahow timely £filing
that would have tollsd statute of
limitaticns.

This action is in response to a latter dated Pebruary 10,
1976, from R, P. Pilchar, Disburding Officer, Consolidated
Disbursing Office, Marine Corps Finance Center, Kansas City,
lissouri, requasting an advance dacision as 1o tha propriaty of
paymsat of additfonal ratirad pay fasylting from a corrvection of
naval vacords In tha casa of Chiaf Varrant Officer Josaph B, Kelly,

USHC, Retdred. The requast has been asaigned Control
usbay DO-MC-1252 by the Department of Dafense Hllitary Pay and
Allowance Cosmittae,

The submission states that Mr., Relly was transfarved o the
retized list on March 1, 1935, purauant to the provisfons of the P o= 20
Warrant Officer Asct of 1854, May 29, 1954, ch, 249, 68 Stat. By
At that time he had cowpletad 27 vasxs, 9 wontha, and 4 days of B
service, of which 25 years, 9 zonths, apd 11 days wvas aciive 5
sexvics. He was enzdti®d o retirement psy computed under
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ssetion 14(d) of the Werrant Offticer Aet of 1934, and
section 202(a} of the camﬁ}omzm Aet of 1949, Cetobaxr 12,
1943, ch. 681, 63 Ster. 20247807, en 2 basts of 28 yaars of total
servige. \5; Pobi b, 22vy

Threugh errer, the conputation of tha retfremsne PaYy wam
based ou 26 years of total sexvies, ¢ ting An underpayment.
To Aprfl 1371, tids error was discoverad and Mr. Kelly's retired

service for the period hetwees April 2, 1961, sud Maxch 3, 1901,
The vaport sdvises thet s were prokidited from #djusring his
retived pay sccount for tha period prisy 2o 2 April 196) by the
m—y:a statute of limteatfens, Act of 5 Catober 1940, 31 9.3.¢,
7ia.

By mewerandun dated Haren 31, 1373, the Board for Cervection
of Haval Aacerds issued the following recommendatisg #pproved by
the bosistane Sserataxy of the davy:

“That Patitioner's naval record ba corrected to show
:muanssuuxmwn, the Commandany
ﬂt&ﬂﬂu%mrmtﬁhbnximmta
Mma?ﬂ!mlmhwunészmhma.mtm
ui%ﬁ&ih%tbﬂamwxm&w
énaaarmndmmommm."

HeRLEERES a coxTection Yo Temove s jﬁt m&ia the
iow of 19 v.3.C. 15534 Shich provides in pare:
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department vhen he constders 1t secesesry to eorrect
0 QTTOY OF TéeOVe an injustice. * ¥ A"

Tue subnission clearly tadicates that Mr. Xelly's records
alvays stowed that he was suritled to retirament pay bawed on
28 years of service, but that through error at the time of hie
Tetiyement he had heen given credir for only 16 yaarn of service.
The correctien dosrd wade no change {n facts waich erested naw
rights although the record was chanped te show thar the eorrect
legsl couclusion had bees reached at the time the aeaber retired,

is indleated in tha eubmigsion wa have cousietantly held that
the correctien boarde, including the Board for the Correction of
Naval Becords, do mot have aythority to chasmge ervoudous cémcluaions
of lav in the recovds of wesbars; their sutherity ia limited to the
altaration of fagts which appesr on those vecords., If the alteratics
of facts changes the member’s legal eatitlesest to pay any additicnal
anowat lagally due a3 2 vesult of the changed faets xay be pald ewea
though the period covered by the paymeat would otherwiss be barred
by ths statote of liaitations since the cause of setion arises st
the time the corvesctiom boerd acts. Acticn by 2 board widen werely
delets an eryronecus legal comelusion avd fuserts the corvect legal
conclysion 18 Dot comsidered to furnish the basis for payment of
an otherwise barred claim., Hatalip’$. United States, 152 Ct. 1.
339 {1361). 4 indiceted in the submission ws have mot followad
the decision in Olesony¥. United Statea, 172 Ct. C1. ¥ (1965} to
the t that it 1s inconasistear wich that ruls, 43 Cemp, Can.
SBSVEizzz). Qur position has net changed snd we are avars of ao
further setiom by the Court of Clafxs om the lezal questions
lovelved in the alted cases., Accordinaly, the change ia the lepal
conclusion im Mr. Kelly's recerd furnisbes po bessis far payment to
alm of the additional pay in question,

¥ith regard o the boavxd’s zetion which changed the masbar's
recovds to vhow that he subuitied o elunim for arvears of ray on
Faveh 1, 1833, we zathovize payment of clains basasd on vorvections
of wilitery records by applying pertissat lsvs and regelastions o
21l magerial facts ahown by the racorde as corveatad. I Conp,
Sam. P{1958), ®bile the Beard for the Corvactian of Bsval Ymeords
“may cozrect sny military record of that departmsat® (10 £.3.G. ¥
§§§2§a§§f%§§s§eiﬁ addad}, the board 13 aot acthovized te correct
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the records of ”t':hiConéltal' A’éé&ﬁnting Office, Our records do ot
show, nor can they ba corrected to show, a clain filed :dth this
Office by Hr. Xelly in March of 1955.

The act of October 9, 1940, ch. 788. 54 Stat, 1061, as amended
by section ‘§01 of Public Lav 93-604, approved Jpnuary 2, 1975,
88 Stat, 1965, 31 U.S.C. 71a (Supp. IV, 1974)Y as applicahle here,
provides tbat unless a claim cognizable by this Ofﬂ.co i3 received
by our 0ffica within 6 years (10 years prior to the 1975 amendment)
after the claim firat accrued, that clsim "shall be foraver barred.”
In order to satisfy the statute of limitatiouns, a claim must be
timely filed with this Offies, 7The filing of a clain with any other
agency or departaent of tha Lovernment such as the Department of
the Havy doos vot satiafy the otatute or extend tha 10~year limita~
tion period. Therefore, applying the law (tha 10-yaar statuts of
li{znitations tolled ouly by a claim filed with this Office) to the
facts as corrected (a clain filed ia 1955 with the Navy alope), va
nuust conclude that the payment of $1,662,63 additional retired pay .
for the period of Yarch 1, 1355, through April 1, 1961, is barred
by the statute of limitations, 31 U.S.C. 71X , S

' Accordingly, payment of additional retired pay to”

Chiaf Warraet Officer Kelly on the basia of action taken by the
~.Board for the Correction of Maval rvecoxds is not anthorixed,

© H.F.KELLER

peputy  Comptroller Ceneral ' -

: -7 of the United States
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