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DIGEST:

(1) United States incurs valid obligation under
31 U.S.C. §.200(a)(1) to pay land commissioners
appointed in land condemnation cases, despite
fact that court order appointing cormissioners
does not charge United States with such costs,
sluce court cases and Committee Note to Fed. R.
Civ. Proc. recognize that such costs must be
charged to United States rather than condemnee,
pursuant to constitutional.requirement that
private property shall not be taken for public
use without just compensation.

(2) Land commissioners, appointed in land condemna-
tion cases in fiscal year 1975, who perform
services in fiscal year 1976, may be paid out
of {iscal year 1975 appropriations at rates
not limited by Pub. L. No. 94-121, restricting

~rates of compensation to land commissioners
in fiscal year 1276, since contractual obligation
for payment arises at time of appointment, even
though exact amount of obligation remains

~uncertain until presiding judge sets comiensation
based upon amount of services rendered and daily
rate as determined within his discretion.

——

This decision to the Attorney General of the United States, responds
to a request by Glen E. Pommerening, Assistant Attorney General for Adminis-
tration, for our views as to whether fiscal year 1975 appropriations may be
charged with the costs of cowpensation paid to land commissioners appointed
in land condemnation cases in fiscal year 1975 under Fed. R. Civ. Proc.
71A(h), who do not perform theilr services until fiscal year 1976.

The submigsiocn indicates that two requests have been received recently
by the Attorney General for the obligation of fiscal year 1975 appropriations
for services performed by land commissioners during fiscal year 1976. On
June 4, 1975, the United States District Court for the Western District of

Michigan entered an order appointing a three-member #ommission in a2 land
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condemnation case. While no daily compensation is stated in the court's

" order, the standard compensation in that district is $250 per day for

each member of the Commission. A second order was issued on June 20,
1975, by the United States District Court for the Southern District of
Jowa, providing compensation at the rate of $150 per day for the chairman
of the Commission and $125 per day for the remaining members.

It is suggested, however, that Pub. L. No. 94-121, 89 Stat. 611, 618,
approved October 21, 1975, making appropriations for fiscal year 1976 for
the Departments of State, Justice, and Commerce, the Judiciary, and related
agencies, may limit the compensation payable. This Act provides in pertinent
part that:

"% % * pno part of the sum herein appropriated shall
be used for the payment of the compensation of land
cormissioners at a daily rate in excess of the equivalent
daily rate of compensation paid a grade 18 on the General
Schedule."

The daily rate of pay of a GS-18 was $138.48 until Scptember 30, 1975; this
rate was increased to $145.36 as of October 1, 1975. Since the Department
of Justice will be operating under this limitation on compensation for langd
commissioners in fiscal year 1976, the level of payment applicable in the
two above-mentioned cases will depend upon whether the two court orders in
question constitute obligations of fiscal year 1975 or fiscal year 1976
appropristions.

. As to whether the court order appointing the land commissioners con-
stituted a valid obligation of the United States, it is provided in section
131) of the Supplemental Appropriation Act, 1955, as amended, 31 U.S.C. §
200(a) (1970) that:

"(a) * * * no amount shall be recorded as an obliga-
tion of the Government of the United States unless it is
supported by documentary evidence of~--~

"(1) a binding agreement in writing between the
parties thereto, including Govermment agencies, in a
manner and form and for a purpose authorized by law,
executed before the expiration of the period of avail-
ability for obligation of the appropriation or fund
concerned for specific goods to be delivered, real
property to be purchased or leased, or work or services
to be performed; * % #*."

An examjnetion of the court orders appointing the land commissioners
in the two subject cases reveals that neither actually charges the costs
of compensation agalnst the United States. Several court cases have held,
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however, that constitutional provisions requiring that just compensation

be paid to owners of property taken by governmental units prohibits

charging the costs of land commissioners against the condemnee. In this
regard, U.S. CONST. amend. V provides, inter alia, that private property
shall not be taken for public use without just compensation. In Grand

River Dam Authority v. Jarvis, 124 F. 2d 914, 916 (10th Cir. 1942), a case

| involving a similar provision in the Oklahoma Constitution, the court stated:

| “Without exception, the decisions hold that in an
| original proceeding for the condemnation of land the
‘ costs arising in that proceeding fall on the condemnor.
: The reason therefor 1s that to take the land against

the landowner's wishes and then charge him for the cost
of taking would violate the comstitutional prohibition
against the taking of private property without just
compensation. Lewls on Eminent Domain, 3rd Id., Sec. 812,
states the rule as follows: 'It seems to us that courts

. should be guided by the following principles and considera-

‘ tion in the matter of costs; By the Constitution the
owner is entitled to just compensation for his property
taken for public use. He 1s entitled to receive this
compensation before his property is taken or his
possession disturbed., If the parties cannot agree
upon the amount, it must be ascertained in the manner
provided by law. As the property cannot be taken until
the compensation is pald, and as it cannot be paid until
it is ascertained, the duty of ascertaining the amount
1s necessarily cast upon the party seeking to condemn
the property, and he should pay all the expenses which
attach to the process.'"

The Committee Note to the May 1948 Draft of Fed. R. Civ. Proc. 71A(1l) cited
to this case approvingly, and indicated:

"Since the condemnor will normally be the prevalling

l party and since he should not recover his costs against

| the property owner, Rule 54(d), which provides generally

i that costs shall go to the prevailing party, 1is made

( inapplicable. Without attempting to sfate what the rule

on costs 1s, the effect of subdivision (1) is that costs

shall be awarded in accordance with the law that has
developed in condemmation cases. This has been summarized
as follows: 'Cost of condemnation proceedings are not

{ assessable against the condemnee, unless by stipulation
he agrees to assume some or all of them. Such normal
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expenses of the proceeding as bills for publication of
notice, commissioners' fees, the cost of transporting
commissionsrs and jurors to take a view, fees for attormeys
to represent defendants who have failed to answer, and
witness' fees, are prcperly charged to the government,
thouzh not taxed as costs. Similarly, if it is necessary
that o conveyance be executed by a commissioner, the

United States pay his fees and those for racording the
deed. YHowever, the distribution of the award is a matter
in whieh ¢he United States has no legal interest. Expenses
incurred in ascertaining the identity of distributees

apd da2cidling between conflicting claimants are properly

rocable scainst the award, not against the United States,
althioush Uslted States attorneys are expected to aid
i-1 the court in such matters as amicl curiae.' Lands
Nivieioa tarual 861. For other discussion and citations,
see Grond River Dam Authority v. Jarvis (CCAlOth, 1942)
124 ¥2¢ 914, % % %"  (Emphasis supplied.)

sacun that the United States should pay the costs of the land
oncrs is that constitutionally the condemnor must pay just
sztion for the property taven, and if he could recover his costs
<inal proceeding, of which the Comnmission is a part (see Fed.
R. Civ. Prca. 71A(h), from the property owners, the compensation would
be less than just compensation by the amount of such costs recovered.
Grand River Dam Authority v. Jervis, supra. Therefore, since the only
function of the land cormissioners is to determine the just compensation
for the parcel of property taken, the costs of thelr compensation must
as a general proposition be charged against the United States. Moore's
Federal Practice § 71A.130[3].

In view of the foregoing, we believe that at the time of the court
order appointing land commissioners, a valid obligation agailnst
appropriations then currant has been created. Such obligation is in
the nature of a contract for services within the meaning of 31 U.S.C.

§ 200(a) (1), supra, analogous to the court appointment of attorneys

to represent defendants in Federal criminal cases considered in our
decision at 50 Comp. Cen. 539 (1971). In our 1971 decision we held

that at the time of appointment of such attorneys, a contractual
obligation is created on the part of the Government to pay the reasonable
costs of the representation,although the exact amount of such obligation
remains to be determined, and that such obligation must, therefore, be
charged against the appropriations current at the time of appointment.
Id. at 590-91.
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While the land commissioners here involved did not sactually perform
gservices until fiscal year 1976, we have long held that a claim against
an annual appropriation, when otherwisz proper, is chargeable to the
appropriation for the fiscal year in which the contract was entered into,
i.e., fiscal year 1975 in this case. Cf. 50 Comp. Gen. 339, 591, supra.
The genersl rulc relative to the obligation of a fiscal year appropriation
by contract is that the contract which imposes the obligation nust be
made within the fiscal vear covered by the appropriation sought to be
charged and must concern a bona fide need arising within that fiscal
year. See, e.g., 33 Comp. Gen. 57, 61 (1953). Determination of what
constitutes a bona fide need of a particular fiscal year depends in
large measure upon the circumstances of the particular case, there being
no general rule for application to all situations which may arise.

44 Comp. Gen. 329, 401 (1965); 37 id. 155, 15% (1957). Hovever, in the
instant case, the pendency of condermmation actions in fiscal year 1975
is sufficient to support the need for appointment of commissioners in

that fiscal year. :

Accordingly, the costs of the compensation to be paid to the subject
land cormissionars may be charged against fiscal year 1975 appropriations,
and their rate of compensation is not subject to the limitation in
Pub. L. Xo. 94-121, suvpra.
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