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MATTER OF: Barry A. Smith - Temporary Duty - Per

Diem in Lieu of Actual Subsistence
DIGEST: - . . X
, Iimployee may not be paid maximum per diem
under lodging-plus method based on receipt for
&12 per night for lodgings provided in mother-
in-law's private home, although that amount
equals cost of least expensive commerical
facilities available, since payment of lodgzing
costs to relatives based on commercial rates
is not reasonable. Also, while lodging-plus
methed may be inapprcepriate when noncom-
mercial lodgings are provided by friends or
relatives, agency may not establish specific
per diem rate therefor since such rate was
not esteblished in advance as required by
Federal Travel Legzulations (FPLLR 101-7)
para. 1-7,3c(b)R) {Voy 1875},

This decision responds to @ reouest dated August 28, 1875, for
advence decision submitted by “William Harten, an autherized certi-
fying officer at the Idaho Uperatiens Cffice, U. S, Lnergy Research
and Development Administration, concerning certain travel expenses
incurred by LMir. Barry A, Smith incident to a temporary duty assign-
ment. Curing part of the assignment Mr, Smith steyed with his
mother~in-law, The specific cuestion is whether the full amouvnt
paid to Mr. Smith's mother-in-law mey be used in determining the
amount of per diem in lieu of subsistence.

Myr, Smith, an employee of the Idaho COperations Cffice, was
authorized to travel from Idzho Falls, Idahe, to Cak Ridge, Tennessee,
to Germantown, Maryland, and return to Idaho Falls, from July 3 to
July 17, 1875, He wes authorized per diem of $14 plus lodging, not
to exceed $33 a day. Administrative exception has been teken to
reimbursement in three respects. However, only onc has been sub-
mitted for our decision: an exception involving payment to Shirley H.
Graves, the employee's mother-in-law, for 5 nights' lodging at §19
per night, totaling $95. The addition of this lodging expense to the
$14 for meals and miscellancous expenses results in a claim of $33
per day, the maximumn authorized Mr, Smith, for the 5 days that he
stayed at his mother-in-law's residence, In view of this we are asked
whether the rationale contained in 52 Comp. Gen. 78 (1872) should be
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applied to temporary duty assignments. That decision dealt with
payn:ents for lodging to relatives incident to an employee's transfer
of station and involved the temporary quarters subgistence allowance.

Section 5702 of title 5, United States Code, as amended by Public
Law ¢4-22, liay 18, 1075, 89 Stat, 84, provides that, under regula-
tions prescribed by the Administrator of General Services, employees
traveling on officizl business are entitled to & per diem allowance in-
gide the continental United States at & rate not to exceed 235, Imple=-
menting regulations appear in the Federal Travel EKegulations (FPMER
101-7) (i678), as amended. FTHK para, 1-7,3, as amended effective
Iiay 192, 1075, provides in pertinent part as follows:

"a. Generzl. It is the responsibility of eac
* % % goency 1o authorize only such per diem allow-
ances as are justified by the circumstances affecting
the travel, Care should be exercised to prevent fixin
per diem rates in excess of those recuired to meet th
necessary authorized subsistence expenses, * % %
Consideration should be given to factors which reduce
the expenses of the employee such as: Known arrange-
ments at temporsry duty locationa where lodging and
meals mey be obtained withoutl cozt or at prices ad~

PO

vantegeous to the traveler * ¥ %,

&

t i

* * * * *

"¢. When lodgings are recaired, (1) For travel
In the contermincus United si0ics wnen ledging away
from the oificial duty station is reguired, the per diem
rate shall be established on the basig of the average
amount the traveler pays for lodging, plus an allcwance
of $14 for meals and miscellaneous subsistence expenses,
Czlculation shall be as follows: :

"(a) To determine the average cost of
lodging divide the total armount paid for lodgings
uring the pericd covered by the voucher by the
number of nights for which lodgings were or
would have been rcouired while away from the

official station, * *x *
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'"(b) To the average cost of lodging add the
allowance for meals and miscellancous expenscs.,
The resulting amount rounded to the next whole
dollar, subject to the maximum prescribed in
1-7.2a [$33), is the rate to be apphed to the
traveler's reimbursement voucher, '

FTR para. 1-1.3 (May 1973) provides as follows:

"o. Imployee's oblization. An employec
traveling cin Cificini business 18 expected Lo exercise
the same care in incurring L\pun.,c’ that a prucenf

person weuid exercise if traveling on personal business.

. shle expenses. Traveling expenses
which will De el are coniined to 'LhOm,, HPeuscs
essential to the transacting of the official business,

b7 the Court of Claims in Dornhoft v, United f,tater_-',

i, 154, 126 (1956), "4 subsistence silowance is intenaed to
reimburse & traveler for having to eat in hotels and resisurants, and
for heving te rent a room * ¥ % while still mainteining * > * his owr
permanent place of abode. It is “u“'rvoueq to cover the exira expenses
incident to traveling,! Cf., alsc, B ~1749653, Mzrch 31, 1872, wherein
we held that it was reascneble to aseribe & 'no cost' contribution for
nights spent by an Lul.ﬂoth at a residence owned by him, {cr purposes
of ccr..;putm"r average housing expense for per diem for lodging, since
additional expenses there would be inconsequential,

We are of the view that the present regulations may permit an
employee to include the resscnable lodging cesis incurred in his per
diem computation, notwithstondirg that ne lodged at the home of &
rclative. However, 1 reimbursement is founded on lodging expenses
neccssarily incurred on official travel., It is based upon those
lodging expenses wiiich the or;aplovee was properly required to pay.
52 Comp. Gen. 730 {1073); cf. B-168334, February 18, 1875,

As indicated above, under applicable regulations a Government
mployec while traveling on official business is ex cpccted to use the
same care in incurring cxpenses that would be ex xercised by a reason=
ably pruvdent person travclnw on personel business under like circum-
st ances. Alsgo, expenses are reimbursable only if they are essential

-3-




B-1840946

-

- to the transaction of official business. Thus, it follows thst a per
diem ledging allowance does not accurately reflect average lodging
expenses incurred by the fraveler unless it appears that the expenses
upon which it is based (1) were rcasonable in amount, (2) were neces-
sarily incurred, and (3) consecouently, rcflect the reasonable cost to
the employee or reimbursement by him for the reasonable cost to
another of lcdging used by the ermaployeze while on official business.

Although payment of the established rate for services provided
commercially ordinarily creates an inference that the amount of the
payment weas reasonable, no such presumption arises if the atterndant
circunistences supgest that the character of the transaction is other
than at “#rms length., Moreover, a rcceipt signed by a relative docs
not neccesarily estohlish (1) that the employee incurred any lega
tion o melie the payrment for wpich the receipt was given, or
(2} tb' { & recsonably prudent perseon opn private business would have
done 50 undor like circumstances

We held in 22 Comp. Cen. 78 (1872) that the ¢
quariers obinined from close relstivas end appa 1y fixed ip an
attervpt o recover maximumm reimbursablie r\.‘) €3 Wahs unreasuns=
able, Pointing cut that the applicable 1‘F"‘u1"’tlu now contained et
Federzl Trovel Eegulations (FELIE 101-7) @rr:.. 2-5.4 (iipy 1873},
authorized payme at of a temporary guariers allowence based, in
part, con reccipts for lodging expenses actually incurred, we stoted:

at of temiporary
}

"% % % that in the past we have allowed reim-
burxsal 1ent for charges for temporary cuarters and
subsistence supplied by relztives when the charges
have eppearced reasonable; that is, where they have
been considern hly less than m otﬂl or restaurant
charges. It does not seemn reasonable or necessary
to us for employecs to agree to pay relatives the
same amounts they weuld have to pay for lodging
in motels or meels in restaurants or to base such
payment to reletives vpon maxirmum amounts which

are reim bvrx'mﬂc vnder the regulaticne, Cf course
what is rcaz a:mlo depends on the circomstances of
eacq case The nunber of individusls involved, whether
the relatwe had to hire extra help to provide lodging and
meals, the extra work periormed by the relative and
possibly other factors would be for consideration. In
the claimis here involved as well as similar claims we

nt
1C
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belicve the employees should be required to support
their cleims by furnishing such informaeaticn m ordcr
to permit determinations of reasonableness,

Mr. Smith guggests that our holding in 32 Comp. Gen. 78, supra,
insofer as it involved tc‘mporar'y guar ters subsistence e Zperscs, docs
not govern the question of his entitlement to a per diem alloweance in
connectien with a temporary duty agssignment. He states in addition
that the $18 amount which he pald to his mother-in-law for each
night's lodging was determined on the basis of his own survey of local
motel costs,  Specifically, he states that there weas only one motel in
the vicinity of his temporary duty stetion whese rates were such as to
permit hin to recover his out-of-pocket expensaes for lodg:guw:; and
further that there was no assurance that he could have secured ac-
cormodaticns et that mictel., Moreover, Mr, Smith asserts that a
homeovwner who ra tu & vart of his home incurs the same type of
exnenses that 5 commercial facility incurs,

t)
/i

As with the provision of I”'T“ nzrn. 2=35. 4 (K.ay 107 3} for payment
of a ten;oo*arv rr”' erg all¢ ve of ¥TR para, 1-7, 3¢,

guoicd anove, s that L“I( per Glem al owance Lu:)uu}.u under the
lodging-plus g "s" 2m br deteroiined on the basis of exnenses actually
incurred for 1owvm'<3. In our orinion ihe J.J;‘C“‘l'?“‘ for determining
the zctual cost of 10 drings at noncommercial facilitics exnressed in

52 Cornp. Gen., 78 r, are equally ap phcable regardless of
whether the allow un,L in question is for tzmpor Ty quarier or per
diem. DIoth regelations provide for reimbursement on an actual ex-
pense basis with the purpoge, in r;rt of assuring that the ultimate
cost of the Covernraent represents enly these expenses necessarily
incurred by the employee for lodgings,

Regardless of whether noncommercial lodgings with 2 friend or
relative ere secured in connection with a2 permanent change of station
or a temporary duty assignment, we do nct consider it necessary for
an er**‘lz.yc to puy the same amount for those ledgings that he wevld
be required to poy for sccommedations at a moetel or cther commercial
establishment. In this regard, we are unable to agree with Mr. Smith's
argument that the types of expenses incurred by one who provides
lodgings in his private home to @ friend or relative are the same as
those incurred by a commecrcial establishment., In general, the ex-
penses incurred by an individual in accommodating a friend or relative
in his private home are similar to those he incursg in maintaining that
home for his and his family's use, The presence of a guest would
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increase his uge of utilities and houschold furnishings. Howcever,

the host would not incur certain expenses that a com mercml estab-
lishment weould mcur, such as license fees, salaries of reservation
personnel, advertising, ete. Therefore, vrhr]e we reccgnize > that a
privote host is put to some inconvenience in furnishing lodgs ngs to &
friend or relative and incurs some additional expences, we are unable
to egrce with Lir. Smith's view that the cost of commercial lodgings
reflects a falr standard of compensation,

for per dlem P A.?.Z‘pOSO,; may }zla(.e the truvde,r in 2 scn zo\mct cu“mult
poaitien with respeet to hic determination of a resgonable amount to
reimburse a relative or friend for the use of private accommodations.
Also *hn 'zc\st, who ia not engaged in the lod _3 ne business and does
oq':' eeping operntion would {ind it gifficult to deter

ot cti ributable to the gusst's lodgings., lrowcver
3) of the Federal Travel Regulatiors ‘(isy 1875)

min. t; s <
paragranh 1~7. c(
provides:

”(3) £n agenay ooy deftermine that the
lodging-plug method o3 preseribed herain is not

1
¢

np"‘“C") riate in circurnstances such as when quarters
or mesls, or both, cre provided at no cost or at a
nominal co::t by the Government or when for some
other resson the gubsistence costs to be incurred

by the cmiployee can be determined in advance, In
such instances a s specific per dlem rate may e
esteblished and reductionz made in accordarce with
this part, provided the exception frem the ledging-
plus methicd iz authorized in writing by an ap r,roprmte
official of the agency involved, "

0
M
0

These provisions expressly recomnize that there are circumstan
in which the lodgu';:-phw method of deterrnining por diem entitlement
is not sppropriate. In circumstances where it is adininigtratively
determined in advance that the lodging-plus method is inappropriate
the sgoney ig authorized to esteblish & snecific per dien rate. In

the past we have recoonized the appropricteness of the usge of this
anthority for csta bhsanm‘ a specific per diem ratc payable in con-
nection with an c¢miployee's use of his wchile home while on temporary
duty. B-178322, April 28, 1872, ard B~178310, June G, 1673, We
feel that it mey likewise prove the most appropricte means of deter-
mining per diem entitlement for those nights on which an employee
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stays in the private horme of a friend or relative when it is

adminisiratively determined in advance that the lodging-plus
method ig not epprepriate,

Accordingly, Mr. Smit‘ tg claim for a per diem allowance for
the pox;ol of temperary duty assignment delermined, in part, on
the basis of paymaonts to hl n othf‘r-:m-l w for O days lodging at the
rate of 519 per day, may not be }:ald as submitted. The amovnt paid
his mother-in-law wes nct rezsoprable under the criteria in 52 Comp,
Cen. 78, Also, no advance authomzattcn of & specific per diam rate
fer th neriod in guesticn was made ag required wnder FTH para.
1-7. 3c{bX(3) (May 1275).

In view of the above Mr, Smith .)hoﬂd }Vz paid oo the hzgis of
per dicm Coi n the & C'“‘r*mrc al
establishm 1 o Coste for tho nig i
in- }“"’ ‘1 iesied to ot
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