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FILE: B-184522 L6 1976

MATTER OF:
~ Claim for backpay and
recredit of leave
DIGEST:

1. Employee was placed on involuntary sick
leave pending action on agency-filed
application for disability retirement.
Application was disapproved by Civil
Service Commission (CSC) initially
and again after two agency appesais,
Employee iz not entitled to backpay and
restoration of lesve from date she was
placed on leave to date CSC initially
denied applicstion since agency action
wae in accordance with CSC regulations
wnd was not an unjustified or unwar-
ranted personnel action when based upon
competent medicsl findings.

2, Employee, who was placed on involuntary
sick leave pending action on agency-filed
application for disability retirement,
was continued on inveluntary leave while
agency appealed initial Civil Service
Commission (CSC) denmial of application.
Employee is entitled to backpay and
restoration of leave from date of initial
CS8C denigl to date she was restored to
active duty. Agency was obligated either
to restore her to active duty or to take
action to separate her pending agency's
appeal of CSC determination that employee
was not totally disabled,

This action f{s 2 reconsideration of the denisl on May 30, 1975,

by our Transportation and Claims Division, of the claim of Miss
for backpay and restoration of leave for the l8-month period she

wet placed on involuntery leave pending a decision on the agency~filed
epplication for her dissbility retirement. Her claim was disallowed
on the ground thet the action of her employing agency of placing her on
involuntary lesve was not arbitrery or capPicious sc as to constitute
an unwarranted or unjustified personnel sction under 5 U.S.C. § %596
(1970), even though the Civil Service Commission (CSC) ultimately
denied the applicstion for dissbility retirement.
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The record indicates thet both before and after the period ef
involuntary leave, Miss was employed as & chemist by the
Veteranz Administration Hospital, Philadelphias, Pennsylvenie. Om
SBeptember 6, 1872, Miss ' superviser informed Hospital
officials thet her continued employment im his laboratory constituted
an immediate threat to her personal well-being. Miss wes
counseled by the Associate Chief of Staff of the Hospital and was
offered resssigmuent to two other positions, but she declined both
positions. The Hospital Director then notified Miss on
September 7, 1972, that, bazed upon the medical recommendations
of her supervisor gnd the Associste Chief of Staff (both of whom
were physicians), she was being placed on inveluntary sick leave
while the agency filed an application for her disability retirement.

The administrative report states thet Miss refused to
undergo & fitness for duty examination st the Hospital, but that she
was examined by private physicians. The agency, based upon the case
file snd the report of the private physicians, reached 2 tentative
determination thet the deficiencies in her service were caused by
{linese and that she met all the requirements to be retired for
disability. After receiving Miss ' answer to the agency's
notice of temtative determination, the sgency decided te file an
application for dissbility retirement on her behalf with the CSC
on Kovember 8, 1972.

“The record imdicates further that the Bureau of Retirement:
Insurance,and Occupations!l Health of the CSC disallowed the agency's
applicetion in & letter to the agency dated March 6, 1973, and
denied the agency's appeal in a letter dated April 12, 1973. The
agency then sppealed to the Fhiladelphis Regional Office of the CSC
which affirmed the decision of the Bureau, and the sgency finally
appealed to the Board of Appeals and Review of the CSC. The Board,
in & decision dated January 18, 1974, affirmed the decision of the
Regionsl Office thet Miss had not been shown to be totally
disabled for useful and efficient service in the duties of her
position within the meaning of the retixement law. In its decision,
the Board noted that there had been "many difficulties" involving
Miez and numeroug personnel in the agency and that the
psychiatrist who evaluated her had stated that she needd priofesisional
help. However, the Board stated that there is no provision for
retirement for s partisl disability, and this, the application was
denied. Mige wes returned to active duty in & new position
" at the Hospital om March 14, 1974.
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Miss ? claim fer backpsy snd restorstien of lesve lost
during the lE-month period betwser September 7, 1972, and March 14,
1974, was denied by our Transportation and Claims Division. On
sppeel she stated that the basis for her appesl ie contained in
Federsl Persemmel Manual (FMi), chepter 330, sudchspter 8, which
describec the Bacik Pey Act, § U.5.C. & 3996 (1870), and the
spprepriate regulations of the C5C as costained iz 5 C.F.R. Part 5%,
Subpert ¥ (1975).

Under the suthority of 5 U.5.C. & 8337(a) (1970), an wmpleyee
whe s found by the C3C te have become totally disabied shall be
retired ox his ewn application or en an spplication filed by hic
agemey. The C3C ragulations for an agemey-filed disability vetire-
Best avée contaimed ix 5 C.P.R. Part 831, Subpart & (1973) and ix
N Supplement §31-1, Subchapter 10-13. The prosedures for ax
sgemey-filed disability retirement are quite sledorsts, amd it appesrs
from the record that the agency complied with sll required procedures
iz suimitting the applicatien to CSC. With regard to the employee's
duty status while the application iz pending, the regulatisas provide,
ie FP¥ Supp. 831-1, 310-10at

*(&) Duty Status. The agency is required to
retain an employee iz au active-duty stetue
ponding decision of the Bureaw of Retirement,
Insurance, and Occupationgl Health on en

agency application for disability retirement, ex-
copt that the agency on the basis of medicel
W;im' € Wa p;;ec' aX employee oD 1€ave wiih

%13 consent, or am%’%. tondent vhéa Lhe
EIfcimitanceas ave sueh CRAt Bis reteniion i

W0 ACLIVE~dNLy SLATHS BBy FSUIL IR camage o

Tovermment JeELy, OF be detrimente!
, rasts of the Govermmest, or Iinjuri-
Sus to the employwe, Bis Lellow workers, of the
enerLl pubiic. € leave account oi the

empleyes 18 or becomes exhsusted, any suspension
or inveluntary leave without pay smust be effected
iz aceovdance with applicable laws, Executive
orders, and regulstions.” (Tuphasisz zdded.)
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The Beck Pay Act, 5 U.5.C. 3 559€ (1970), prevides, im pertinent
pare:

*(b) An employee of an agency who, on the basis
of ax administrative determingtion or 2 timely sppeal,
is found by appropriate authority under applicable lew
or vegulation te heve undergome an unjustified or ue-
wirzanted persomnsl action that has resulted in the
withdrawel or reductien of all oz & part of the pay,
ellowsncas, er differentisle af the employee--

¥(1) is entitied, on correction of the persommel

astien, to receive for the periocd for which the
personnsl action wes in effect an smount equsl to &ll
or amy part of the pay, sllewsnces, or differemtials,
a2 spplicable, that the employes normally would have
esarneé during that peried L{f the persomnsl action had
not occurred, lese any smounts earmed by him through
other employment during that period; and

*{2) for all purposes, is desmed to have performed
service for the agency during that period, axcept that
the employse may not be credited, under thiz section,
leave ix sn amount that would cause the amount of leave
te his credit to exceed the meximus smount of the leave
suthorized for the employee by law or regulation.”

The CSC has promulgated regulations under the Back Pay Act
which vead im pertiment part as follows:

*(d) To be umjustified or unwarranted, e personnel
sction must be determined to be impreper ox erronsous ot
the basiz of either gubstantive or precedursl defect:
after consideretion of the equitable, legsal, and proce-
dural elemsnts involved in the personnel action.

“{e} A persommel actiom referved to in section 5396
of title 5, United States Code, and this subpart is sny
action Dy an authorimed officisl of am agency which
resulits in the withdvawsl or deduction of sll or any
part of the pay, sllowsnces, or differentizle of sz
employee and includes, but is not limited te, separations
fer any reason (including retiresenmt), suspensions,

Qé”
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furloughs without pey, demotions, reductions in pay, and
periods of enforced peid leeve vhether or not counected
with an adverse sction covered by Part 752 of this
chapter.” 5 C.F.R. 550.803 (d) end (e) (1973.

This Office has long held that an employee may be placed on
imvoluntery leave while an agency-filed disability retirement
spplication is pending before the CSC vwhen administrative officers
determine, upor the basiz of competent wedical findings, that an
smployee is incapacitated for the performance of his assigned
dutieg, and such action Joes not, under these circumstances,
constitute an unjustified or unwarranted personnel action under
5 U.8.C. § 5396 (1970). 4l Comp. Gen. 774 {1962); B-181313,
Pebrusry 7, 1975. Such action is also in accordance with CSC
regulations. 5 C.F.R. § 831,1206 {1975} and FPM Supp. 831-1,
$10-10a(6).

The Court of Claims has held that Govermment employees who
are plsced in an involuntary leave status for medicsl reasons
are entitled to recover lost compenseation when it is shewn that
the employees were ready, willing and able to perform their
duties and were not, in fact, medicelly incespscitated st the
time they ware placed on lesve. Kleinfplter v. United States,
318 F. 2¢ 929 (Ct. C1. 1963); Sashach v. United Stgtes. 182

viewsé the CSC*s determinstion thsat the employee was mot
totally disabled as & retroactive determination regarding the
fituess for duty of the employee st the time he was placed on
fnvoluntary leave. In this casze, slthough Miss was

no suthoritetive determination that she wes not disabled at the
time she war placed on involuntery leave. Further, there is no
indication that the medical advice in the first instance was
improper or not based on good judgment, in which case the later
rejection of such advice could be regarded as correcting an
improper persomnel action. Therefore, there is no legal basis
upor which to allow backpay and te restore leave lost for the
period from the date on which Miss was placed on
inveluntery leave (September 7, 1972) to the dete the agency's
applicstior wae denied by the Bureau of Retirement; Insurance,
and Occupationsl Health (March 6, 1973).



B-184322

The agemcy appeslad the Bureex's denis! as suthorised under
$ C.F.E. & 8§31.1205 {1975}, but the agency took ne sction regarding
the empleyez’s duty status. Ve have held thet vhen ax ageney-filed
spplisation 12 denfed and the agency appesiz, it is imcumbent upen
the agency to eithar restere the amployes to aetive duty or imitiste
steps te saparite the employee on the grounds of disability, and the
fallure te do se constitules an unwarrsmted or mmjustified persommei
ssties undsr 3 U.5.C. 8 5596 (1970). Sem &1 Comp. Gem. 774, st 777 (1962);
B~151072, May 14, 1963; amd B-148343, May 7, 1983,

Acgerdimgly, ¥iss ie entities te beckpsy end resterstion
ef leave undar the suthesity ef § U.8.C. & 556 for the paried frem

Marek &, 1973, to March 14, 1974.

R.F KILLER

‘ +e Comptroller Genmeral
(POPULT . of the United Stater



