DEC

baTe: JUL S 1976 95323

MATTER OF: Sam R. Sutton = Claim for Retroactive Promotion
and Backpay

FILE: B-183214

DIGEST: Employee claimed retroactive promoticn and
accompanying back pay due to alleged wrongful
classification. Emplovee hag no entitlenient
under 5 U, 5, C. §§ 5101-5115 or implementing Civil
Service regulaticns, and Supreme Court in United States v,
Testan, 44 U,S,L.W, 4245, Liarch 2, 1976, held that
Back ray Act, 5 U.S.C, § 5596 (197C) does not apply
to wrongful classification.

By s letter dated November 4, 1975, Mr, Sam R, Sutton appealed
Certificete of Seitloment o, Z-2552539, isavced Septewber 30, 187
by cur Trensporiziiontand Clairrs Livision (novw Claims Division)
which digullow d Hir, Sutton's claim for a retroactive promotion

from grede Go5=10 to Go=-11 and accompn 15 1“;' hack pay from
January &, 1287, to Jonuary 14, 1063, The clalimis predicsted
upon an alleged wrongful classitication, [

Mr., Sutton reauested rcclacsific “t'on of his po<‘ition {from GS-IO
to GS~11 in Jsnuary 1887, The

at the INew Crleans District of the Cor se of anneer> orlﬁmally
treated his reouest for reclassification as an arwm,al of an esrlier
personnel action originating in 1861, As a result of that treatment

of the reoucst and difficulties, such as applying certain standards

to the positicn, reclassiiic t; on of Iir. Sutton's position was delayed
until January 1568, Hence, Lir, Suatton contends that his promotion
should be made effective to the date he first requested reclassification
of his position,

We have consm ently held that the classification of positions
in the Ceneral Schesala Is governsd by the Cl? sification Act of

1948, as emended, ' izt sections 31 5115 of title 5,

United States Code, 511% empowers t'ie Civil Service
Commission to prescriba re Jul 1-0115 regarding the clagsification

of posx’uons. The rc~;"_c‘;.tic f the Commission are contained in

title 5 of the Code of Fed ‘11 i mfulanon and section 511,701,

title 5, states that '[¢ e gf*”cctu' e date of s clessification action

taken by an agency is the aate the action ls approved in the agency

or a subseguent date ucc‘ﬁcnclv atated, These regulations are
amplificd in the Federzl Forse "1’*1 Beti Fany Eol f"""ﬂ;)ter 511, Section 7-1a,
which siates that {1 o - - {clasgification)

action retroactively. i ;Sec alsd i :’In Chapter i.-ol. \ectlon 2-7 (a);
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Dianish v. United States, 183 Ct. Cl., 702, 707-709 (1¢68), The

only provision for a retroactive effective date in a classificaticn
action is when there is a timely appeal from a classification action
which resulted in a loss of pay and on appeal the prior action is
reversed at least in part. See 5 C.F.R. § 511,703.

In addition, the United States Supreme Court held in
United States v. Testan, 44 U, S.L., W, 4245, March 2, 1876, that
meither {he Clagsification Act nor the Back Pay Act, 5 U.5,C. § 5596
(:870), creates a substantive right to back pay based on wrongful
classification acticns, In light of the Testan case and since
Mr. Sutton's case does not qualify for retfroactive promotion and
back pay under Civil Service regulations, there is no authority under
which his claim for back pay may be granted. o

Accordingly, the certificate of settlement, issued September 30,
1875, denying lMir. Sutton's clairn for retroactive promotion and back

pay is sustained.
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bzul G, Dexbling

For ins Comptroller General
“of the United States





