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DIGEST:
1l Supervisor, whose salary vas less than

that of wage board employee whom he
supervised, was not identified as eli-
gible for pay adjustwet. Since prompt
identification was required by non-
discretionary agency regulation, non-
cuapliance constitutes adaintstrative
error-which may be rectified by the
granting of backpay under S U.S.C.
1 5596.

2, Pay adjustment for General Schedule
supervior of wage board employee under
5 U.S.C. § 5333(b) is conditioned on
continued supervision of the wage board
employee and is limited to nearest ratc
of supervisor's grade which exceeds the
highest rate of basic pay paid to super-
vised employee. wben these conditions
are no longer met, as when wage board
employee is separated or reduced in pay,
the adjustnent previously granted to the
supervisor qmst be eliminated or reduced,
as required by the circuxstances.

This matter is before us as the result of the apeal by
Mr. Billy H. Medaugh, the claimant herein, of the disallowance
by our Claims Division of his claim for retroactive compensation.
This claim was filed to correct an administrative failure to
adjust Hr. Medaugh's pay from December 12, 1970, to September 30,
1972, during which Mr. Hedaugh was the supervisor of a wage
board employee whose salary exceeded his.

The record indicates that Mr. Medaugh, an employee of the
Department of the Air Force, was appointed as a comissary store
manager, GS-4, step 1, at $5,853 per annan effective December 12,
1970* Part of his duties entailed suvervisiag a wage board
6Mployee whos rate of pay exceeded his own salary. Although
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the claimant wa prowted to GS-S. stop i, au April 4, 1971, the
wage employeels salary still exceeded that of the claimant. The
situation persisted until the resioutlon of the wage employee on
September 30, 1972..

The agency concedes that because of an aauitstrative over-
sight, It failed to identify the claimant as eligible for a pay
adjustnitt as provided by Federal Personnel Manual (PTA) Supple-
mut 990-2, Chapter 531, subchapter S3 (February 8. 1967). As a
corrective mesure, the employing agency's Civilian Persaimel
Office issued on June 19, 1973, Notifications of Personnel Actloa
which set the claimant's proper initial salary rate at C-S-4, step
9, and changed his prosntion rate of pay to GS-5, step 7. A
voucher for retroactive ccmpensation was prepared for the period
from Dermcber 12, 1970, through June 30, 1973, in the gross
sgwunt of $3,532.80. because the legality of these action was
questioned, the matter was forwarded as a doubtful claitm to our
Claims Division, The agency administratively recomieuded that
tbe Claim be approved

It should be noted that on November 26, 1972, the esploying
agency increased Mr. Hedaugh's pay to adjust his salary with
respect to a seccnd wage board eployee 'who was subject to hlt
supervision subsequent to November 12, 1972. Thereafter, the

claimant's salary eceeded that of the second wage board employee.
During the period fro October 1, 1972, to erbr 12, 1972,
Mr. Hedaugh did not supervise any en loyee whose salary exceeded
his own. Under the provisions of S U.S.C. : 5333(b) (1970) and
implementing regulations at 5 C.F.R, §i 331.rql--531.305, the pay
adjustment for su)erviaors is conditioned upon the regular zu-er
vision of A iage grade employee and Is limited to the nearest
rate of his grade which exceeds the highest rate of basic pay
paid to the supervised employee. When these conditioas are no
loger met, a3 vi= the waZe board employee is separated or
reduced in pay, the pay adj usttett previouly granted to the
supervisor must be elinanated or reduced, as required by the
circiustances. Since, as noted above, Mr. Medauph's rate of pay
was adjusted on Noveber 26, 1972, to exceed that of the second
wage board eiwployee aid because he did not supervise any wage
board enployee receiving a rate of pay in excess of his rate of
basic pay between October 1 and Novemiber 12, 1974, the only
period for which Mr. Hedaugh my properly claim a salary adjust-
MOnt is fro Decmber 12, 1970, to September 30, 1972.
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-I Settlat Certificate No.. Z-2524194 dated Novembet 5,
1973t the Claims Division disallowed Mr. Xedaugh's claim, based
on 5 U.S.C. I 5333(b) which provides for pay adjusbwnts for
General Schedule ePloyees Who supervise wage board employees.
The statute merely provides that the salary of a supervisor of
wage board employeos Msv be adjusted upward within the grade of

the supervisor until it exceeds that of the wzge employeaso
Relying on the statute, and on ioplamenting regulatios at

5 C.F.R. i 531.305(a), the Claim Division determined that such

.djusst is pe"missive and discretionary with the ewrploying
ageney. Finding no autmtic entitlerit,, the claim vas denied.

Further lmplemantling the prgran of pay adjustments for
Gamral Schtedule superviso"s of wage board ermployes the Depart-
ment of the Air Force had promulgated regulations at section
5213 of Air Force Manual 40-1 which although presently rescinded,
wera in force at all times relevant to this action. Paragraph 3c
thereof prwdded:

U * * * Operating officials, insofar

as practicable and in accordance with good
manageent practices will avoid making or
continuing work assignEmats which result
La a situation where Classification Act
ezployees supervise Wage Board cmployees
receiving a higher basic rate of c-pansa-
eon, Whhre this Is not practicable, they
must initiate a request for pay adjustment.
This recomendation msat state the basis
for the detemination of supervision of on*
or more wage Board employees receiving a
higher basic rate of compensation.'
(Ephasis added.)

Paragraph 2 states that it is the Depart"At's pol'ky that the

pay of such a supervisor lls adjusted as provided by this section

unless the adjustiuet would result in inequitable treatnt among

supervisors in the same or related orgaaizAtIonal entities."
(Emphasis added.) Thus, althougb the supervisor's pay adjustment

is merely authorized and par=itted by statute, and is therefore

generally within the discretion of the employing agency, the

Department of the Air Force had, by internal regulation, mandated

that imediate action be taken to adjust the salaries of eligible
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eUployess. Because of administrative oversight, Mr. sedaugh's
,aploying agency failed to perfor= the required act of identify-
i14 him for the salary adjustment. When he was so identified,
the agency admitted error, issued corrective notices of personnel
actions and administratively recocwended that the claim be paid.

The record In this case indicates some confusion as to
'hether an administrative error in the nature of that which
occurred in the failure to adjust Mr. Medaugh's pa may be cor-
rected by retroactive salary adjustment under the Back Pay Act
of 1966. That acts as codified at 5 U.S.C. £ 5396 (1970),
provides s

"(b) An employee of an agency who, on the
basis of an administrative determination or a
timely appeal, Is found by appropriate authority
under applicable law or regulation to have
undergone an unjustified or unwarranted per-
sonnel action that has resulted in the with-
drawal or reduction of all or a part of the pay,
allowances, or differentials of the employee-

"(1) is entitled, on correction
of the personnel action, to receive
for the period for hiich the per-
sonnal action was in effect an
amount equal to all or any part of
the pay, allowances, or different
tials, as applicable, that the
emnpoyee normally would have earned
during that period if the personnel
action had not occurred, less any
amounts earned by bhi through other
employment during that period; and

"(2) for all purposes is
deemed to have performed service for
the agency during that periods,
except that the employee may not be
credited, under this sections leave
in an aowunt that would cause thd
amount of leave to his credit to
exceed the maxSimu amount of leave
authorised for the employee by law
or regulation.

4
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"(C) The Civil Sereice Coraission &hall
Vrescribe regultionu to carr out this

ection * *

The CiYil Servrce Commission Us promulgated regulations
pursuant to the above-quoted statute in 5 C.F.R., Part 5509 sub-

part H. Subsections 550.803(d) and (ce) set forth the criteria
by which a personnel action is deteained to be unjuatified or

unwarranted as follows&

"(d) To be unjustified or unuarranted, a
personnel action must be deteroined to be

nprcper or arroneous on the basis of either
substantive or procedural defects after con-
aideratiou of the equitable, legal, and pro-
cedural elments izvolved in the porson'l
actioan.

'(e) A personnel actiou referred to in
section 5596 of title 5, Uuited States code,
and this subpart is any action by an authorized
official of au agency which results in the
withdrawal or reduction of all or any part of
the pay allowances, or differentials of an
employee and includes, but in not limited to,
separations for any reason (including retire-
meat), suspeasions, furloughs without pay,
demotious, reductions n pay,, and periods of
enforced paid leave whether or not connected
vith an Mverse action covered by Part 752 of
this chapter."

Tbt relationship between an a4inistrative error resulting
in the failure to increase an eaployee's pay and the reedy
afforded by the Back Pay Act for loss of pay resulting from an
unjustified or unwarranted personnel action is discussed in
55 Ccmp. Gen. 836 (1976). As indicated in that decision,
5 U.S.C. A 5596 (1970) provides broad authority to rectify erro-

neous personnel actious by providing backpay and effectively
covers situations such as 4r. od-augh's in which an a:dministra-

tLY* error has resulted in the failure to carry out a non4sre-

tionary regulation or policy.
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The sm. Couo ha recently emmidered tha Back Pay Act
Laplicable to vrongful classificatiom claims. Stts v.
Teta, decided Harch 2, 1976, _ U.S _, 47 L. Ed. 2d L14,
44 U.S.L.*. 424S. The astter before us is not, howevar a claim
tov reclasaificetion, anv w find the , cs" is not appli-
cable to the backpay issue in the present ca at.

The employing argency hare has admitted is~iastrativ arwr
In its failure to ccply vith a mandatory a&kinistrative regula-
tion requiring it to promptly identify Mr. Xedaugh as eligible
for a pay adjustuent. Upon discovery of the error, notifictious
of parsoiml action were processed to vatroactliely effectuata
bis entitlent to the adjustent.1 Furthor, it has been ariw
Letratively reconmeaded that the claim be paid. Ubhre an
mployes is thus eattled to a specific allowance by reasou of
his position and, because of administrative error has been
denie4 or delayed in the receipt thereof, he has suffered a
withdrawal or reduc*tio in the beniefits to which he is entitled
mi Is oetitled to backpay therefor.

Accordinglyg a settlei in favor of Mr. Hedaugh for the
period from Decmer 12, 1970, to Sptber 30, 1972, Will, be

£aed by a= Claims Dirisloa.

DePUtY lcoptroler General
of the United States




