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John C, Edwards -~ Erropecus FICA

DIGEST: deductions -~ waiver

Agency erroneously deducted Social Security

(FPICA) taxes instead of Civil Service Fetire-

meat deductions froa enployee's pay, Resulting

overpaysent to employee is waived., Agency may

nake deposits to the Civil Service Retirement

fund as though no errer had occurred, provided

enployee authorizes agency to obtain FICA

refund to extent possible, and provided he

has not received refund or credit of FICA,

This decision is in response te a eubniassion from Harold F.
Thorme, an authorized certifying officer of the Bureau of lMines,
Depart=ent of the Interior, dated May 13, 19753, ie requests a
waiver of an erronecus payzent on behalf of Mr, John C. Zdwsrds,
an employee of the Bureau of Mines at tha Twin Cities Hetallurzy
Regearch Center, Twin Cities, Hinnesota,

: The record submitted to us shows that Mr. Edwards was
inirially employed by the Durcau of Mines during the pariods
of June 14 throusch August 28, 1970, and June 13 through
September 30, 1871, as a temporary suamer aid under 5 C.F.R.

§ 213,2102(v) (1974), ie was then pivan a temporary appoiat-
pent as a janitor for the pericd from Cctober 1, 1371, through
January 31, 1972, under 5 C.F.R. § 316.402(a) (1374). During
all of the above periods of temporary employment, Mr, Edwards'
palary was subject to a deduction of 5.85 percent for social
security taxes under the Federal Insurance Contributions Act
(FICA), snd such taxes were properly deductec.

On February 1, 1972, Yr. Edwards was converted fro=m a
texmporary appointment to a permancat excepted appointment as
a severely handicapped person who had demonstrated his abilicy
to perform his duties satisfactorily umder temporary appointrent
and under certificaticn by the Special Vocational Rehabilization
Service of the State of Hinnesota.’ 5 C.P.R. § 213.3102(u) (1374).

Accordinn to the submisasion, Mr., Edwards' pay becsme subjact
to a daduction of 7.0 percent for the Civil Service Retirenent

. Pund upon his conversion to the excapted appointment and that
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fact vas so indicated on his personnel action form (SF-30).
Throush clerical error, however, tha change in deductions
from FICA to the Civil Service Retirement Fund (CSRF) was
not made. On or about February 15, 1975, the aerror was
discovered and corrected, and since that time appropriata
deducticas have been made and credited to the Civil Service
Retirement Fund. In the meantime, however, durinz the period
February 1, 1972, throush February 15, 1375, a total of
$1,448,59 had been improperly deducted for FICA taxes and
deposited with the Internal Revenue Serviece. Fer that period,
o total of 51,771.53 should have been deducted for the Civil
Service Netiremant Fund, representing a net diffcrence of
$322.94, ir, Edwards has requested waiver of the diffcrence,
that it be paid from appropriated funds, and that the entire
azount be credited to his account in the CSRF. We read the
submissfon to state, in effect, that the ewployee has requested
that deposits be made to the TSR Fund.as though no error had
occurred, Wwa find that the error is within the scope of the
“yaiver Act,” 5 U.S.C. § 5584, and that sufficient authority
{8 provided therein te correct fully the error wade.

. The acency roeport indicates that there was no evidence

of fraud, misrepresentation, fault, or lack of good faith on
the part of Mr. Edwards aand that it vould de azainst equity

and good conscicnce and not {n the best interests of the United
States to colleet the 5322.54 erroneously paid to YHr. Edvards,
reprosenting the 1.15 percent cifference between the FICA
deductions taken and the 7 percent which should have been
deducted for the CSTF. Accordinsly the eollection of such
amomt 13 liereby waived. .

The certifying officer's submission poseé a nurber of
questions in rajard to the gbove-described situation which
are anawarad in turm.

*1, Assuming we will receive back from
"F.1.C.A, as an erroneoua contributicen $1,448,59,
ean we pay to Joha C. Ddwards as a cash payment
the zmount of the P,.I.C.A. deduction?”

No. Had there been no errori deductions in the proper
smount would hava been made and daposited to the Civil Servica
Retirement Fund. We s2e no basis to make zny other correctioca.
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As a condition to corrective action, the employce must agree

in writing to permit the agency to cbtain, to the extent
possible, a refund of the FICA amount from the Internal Revenue
Service, Additiomally, the employee must state that he has not
claimed and will not claim a refund or credit of the amount of
the erronecus FICA deduction, or if he has made a claim, he

must identify end return to the agency any amounts refunded or
credited or state that his claim has been rejected. See 26 C.F.R.
Parts 31 and 301.

The Internal Revenue Service has informed us that any
anount paid into the retirement fund for the employee, over
and sbove the amount of FICA taxes recovered, is a monetary
bencfit which must be reported as taxable income, Accordinely,
the Bureau of Mines would be required to report such income
to IRS and to include it as income on the Form W-2 supplied
to the emplovee,

"2, Does the Bureau of Hines have any
responsibility to assure that that momey is
deposited to his retirement fund through the

_ use of SF-280317"

Yes. See answer to question 1. We feel that if the
employee does not wish a full deposit made into the C3RF for
the period covered by the erroneous deductions, then no agency
action should be taken, and the employee would be entitled to
seek a refund or credit of the erroneous FICA deductions directly
from Internal Revenue Serviece. See 26 C,F.R, Parts 31 and 301,
Internal Revenue Service regulations permit an emplovee to file
a claim for refund of overpayment of FICA taxes if the employee
does not receive reimbursement from the emplover and does not
authorize the employer to file a refund claim. 26 C.F.R.

§ 31.6492(a)-2(b). Any claim for refund is subject to the
3-year limitation set forth in 26 U.3.C. § 6511, See 26 C.F.R.
§ 301.6511(a)-1,

"3, Do the provisions of Public Law 90-616
provide for the expenditure of curremt appro-~
priated funds in the amount of * * ®7[$322,94]
dua to a prior year error, and can that rioney
be deposited to Mr. Edwards' retirement account
to complete the $1,771.53 which should have been
deposited with the retirement fund?”
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The provisions of 5 U.S.C. § 5534 do not provide for the
expenciture of current appropriated funds in the amount of
$322.94 due to a prior year error. Rather the retirezeot fund
payrents in question are chargeasble to, sud payment should be
wade froum, the fiscal year appropriazion from which such pay-
ments would have been made had no error occurred. In this
connection see 31 U.S.C. £§ 701-708 and the General Accounting
Offica, Policy and Proceduras Xanual For Guidance of Federal
Agencies, Title 7, secticn 19,

"4, Since interest is due on deposits for
pondeduction sarvice, is the Sureau of Mines
responsible to pay such interest as computed
by the Civil Service Comuissioen, and can that
be paid from current year appropriated funds?"™

Yhe Civil Service Commission informally advises that since
deposits to the fund are being nmade ss thoush no error ocecurred,
the question of payment of interest will not arise,

"5, Would the interest on the payment,
if appropriate, to the retiremant fund be
couputed on the * * % [3322,94], on the
$1,448.5%, or on the full 51,771.537"

Ses answer to question 4,

"6, Under the circumstances presented,
vhat is the responsibility of the Lureau of
.Mines for naking matching contributions freom
appropriated funds to the retirement fund?"

If no error had occurrad, matching contributions would have
been made. The Civil Service Commission inforzally advises that

agency contributions to the fund will be required as though no
error had eccurred.

R.F. KELLER

| pepulY Coaptroller General
of the Uanited States
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