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ATTER OF: -
MAT Ezchange or Sale of Similar Items _ .
Under Fedsexal rroperty Act

IGEST: :
O Ganaral Services Administration scted reasonably under

section 201(c) of Pederal Froverty and Adrministratlve ;
. Services Act of 1949, as amended, and its inplemeating

Fedaral Froperty ianagewent Regulaticns, in disapproving

proporcd exzchavae of cirtain juantities of silver for

an eguivalent dollar amouat of gold. Sinca 1t appears

that 50id to Le acjuired would not seyve the same specific

Purpase as tne repiaced silver, as regquired by regulations,

proposad ixcaamge is aot of 'similar” items as requiraed by

section 201(e). 41 Comp. Gem. 227 (1%961) distingulsihied.

Thia Zecisioca concerns sactioz 231{c) of the Federal Property
aud Adninistrative Services Act of 13472, zs amended, and implementing
regulations by the Uencral Services adeinistration (Gi4), inira,
wialcl autiorize executive agencios to exchenge or ssli sidilar iteus
of persounal propgerty. ine Juastioan i woctier & pruposed cachange
of certain guuatitlies of silvar for equivaleat doliur awounts of gold
is proper under the above authoritizs.

By letter dated Juuo 7, 1976, the Actinyg beputy Director of the
Defeuse Supply Agency (U554) advised us that C34 had proposad to
comaercially ezcnanze on a coxpetitive basis one miliion troy ounces
of refired silver, rzcovered from excess aud surplus end items and
other sources undasr the Defense Department's "Pracious Metals Recovery
Program," for am egulvaleunt dollar smount of refim:d gold, to sup-
plement Dsfense Departwent generzted gold and to satisfy existing &ad
projected gold requirements of the Defease Cepartment and other Federal
agencies.,

DSA desired to effect the proposed exchange under the authoriey
of section 201(c) of the Federal Property and Administrative Services
Act of 1949, as auended %40 U.S5.C. B 4€1(c)(Supp. IV, 1574), and as
implemented by the Adwipnistrator of General Services in Fedaral
Property Mansgement Regulations (FPMR), 41 C.F.R., Sudpart 101-46.2
(1975) .

PUBLISHED DECISION N
55 Comp. Gen- .00 00 0m el ,




B-163284 & B-186675

Section 201(c) graants any executive agency the suthority to
exchange or sell "sisilar’' {tems pursuant to regulations prescribed
by the Administrator of General Services, as follows:

"In scquiring personal property, any executive
agency, under regulations to be prescribed by the
Adzministrator /of Cencral Servicag/, subject to
rezulations prescribed by the Administrator for
Federal Procurement Policy pursuant to the Office
of Procuremant Policy Act, may exchange or scll
similar items and may apply the exchange allowance
or procesds of sale in auch cases in vwhole or im
part payment of the property acquired: Provided,
That any transaction carried out under the autaority
of this subsection shall ba ecvidenced in writiaz."

The Administrator's implementing regulations atate, for purposes here
relevant, itemsg shall be deemed similar vhen {1) both the item to be
exchanzed or sold and the item to be acquired fall within aay oae of
the catezories of property listed in FPMR B 101-46.4902; or (2) if

the {tems are not so listed, when “the item to be acauired is desigaed
and coustructed for the same specific purpose as the item to be re-
placed * * *.° TFP4R 8§ 101-46.202(b)(2).

Since the Administrator has no category of “precious metals"

- 1isted under 101-46.4902, in order for the proposed exchange to

qualify uander the regulations as an exchange of similar ftems it was
nacessary to show that the gold had "the sane specific purpose’ as

the silver it would replace. However, GSA determined that the instant
proposed transaction did not meet the statutory and regulatory criteria
i{n this regard, and advised DSA as follovs:

frhe exchange/sale authority was intended to be
limited in scope. The Congress has, on saveral
occasions, expressed its interest in this area

and has indicated the desire that the exchange/sale
authority be monitored closely to avold any misuse.
With regard to the subject proposal, we have closely
examined this case and have concluded that we cannot
approve the proposal without contraveaing the
Congressional intent in the law. In our opinion,
this case would involve an augwmencation of appro-
priations rather thaa the exchange of similar items.
¥e do not feel that gold and silver can be considered
sinilar for the purposes of the exchange/sale authority.
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“If you disigree with our opinion and wish to
pursuc this further, we encourage you to submit
this matter to the General Accountiag Office. If
you receive an opinion from the Comptroller General
that differs from ours, we will reconsider the

. matter at that time."

In accordance with the suggestion in GSA's letter, DSA now
irequasts our views on the natter. The National Aeronautics and
Space Adainistration (NASA), which would apparently be a substantial
beneficiary of the silver-zold exchange in connection with its
Space Shuttle needs, has also challenged the valldity of GSA's
position i{n a separate letter to our Office.

DSA countends that gold and silver are similar for purposes of
exchange under the statute and the implementing regulations. It eites
examples based on the similarity of the metals wvith respect to thelr
malleability, conductivity and resistance to temperatures that nake
them {nterchangeable for use in such things as dental items, brazing
alloys and electronic circuits. DSA also refers to our decision at
41 Comp. Gen. 227 (1961) in support of the position that gold and
silver ars similar items. In that decision we counstrued section
201(c) to authorize tne Administrator of Genmeral Services to exchange
used regular—type ambulances for station wagons adapted for use asg
asbulances. Our decision observed that the term “similar itens" is
not a precise ome, and that the legialative history of section 201(c)
does uot require & narrow comstruction of the term. Ve beld that the
term affords the Adainistrator “a flexible standard iu the promulgation
of regulations" implementing the statute. 1d. at 229,

HASA's letter to us generally endorses the DSA position. In
addition, NASA emphasises the "similarity” of silver and gold with .
specific reference to tha Space Shuttle program:

"« # & Iy the Space Shuttle, one of the main )

uses of the gold is in a zultilayer insulating film

(Kapton film) which protects wiring from reentry

heat and post landing heat soakback. The high per—

formance in low emittance and high reflactance

sugzested several possible metals, amongz then both

gold and silver. Gold was selected over silver

because it is not as susceptible to oxidation as

silver, which reduces life cycle costs and increases

reliabilicy.”
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Having carefully considered this matter, we are of the view
that G3A‘s decision to reject the proposed silver-gold exchange
is a reasonable application of the statute and rezulations. VWhile
gilver ard gold may be similar for soma purposes, the GSA regu-
lation requires that the item acquired be for “the same specifice
purpose’’ as the item replaced. For the reasons stated hereafter,
we believe that tuis requireuent is fully justified under the
statute and has not bezn satisfied by the fnstant proposal.l

As indicated ia 41 Comp. Gen. 227, supra, at 229, section 201(c)
of the Federal Property and Administrative Services Act was designed
to generalize exchange suthorities previously available to certain
azencies for certain types of traasactions under a oumber of separate
statutes. Unile the prior statutes differed somevhat, their common
purpose~-retained by section 201(c)—wvas to facilitate the replage~
nent of old equipment for newer cquipment. See 27 Coup. Gea. 540,
542 (1942); 23 1d. 931, 934 (1544).2/ GSA's rejuirament that the
acquired item be for '"the same specific purpose” implements this
concept of replacement.

It is difficult to understsnd now a silvar-gold exchange could
be viewed as a replacesent in this sense considering that these metals
do not depreciate in usefulness. Even apart from this, it seems at
best doubtful that thas gold to be acquired would in fact serve “the
sane specific purposa’ as the silver to be exchanged. In this regard,
HASA's statement, quoted above, corceraning the needs of the Space
Shuttle program appears to support the opposite conclusion. It in-
dicates that NASA's “'specific purpese,’” L.e., obtaining a metal with
certain properties, would be served best by gold to thae exclusion of
gilver.

1/ue also note that the GSA regulations—FPHUR & 101-46.202(d)(9)—
do not authorize:

“"The sale, transfer, or exchange of scrap materials
in connection with the acquisitfon of persomal property.
except in the case of screp gold for fiae gold." (Ewphasis
supplied.) _

Although CSA did not refer to this provision in connection with its
decision, the provisioa would seez to flatly preclude the instant
gilver-2old exchange since the silver tsc de usmad was recovered as
acrap material, :

o zflt 18 unnecessary to consider here whether or to wﬁac extent the apecific
holdings of the cited cases, which construed prior statutes, would apply
under the present statute and implementing regulations.
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DSA's subnission is more general in describing the relation-
saip batweea silver and geld, but the same dilemma is present.
DSA asserts that silver aand zold are ’'virtually interchangeable”
in £411ing Government requirezments, except that gold does not
require ‘‘replacecent” as often as silver. However, DSA apparently
recaives very distinct orders for the two metals. Thus its sub~
nission statas:

"This Agency has genarated sufficfent refined
silver from acrap and other silver-bearing materials
to meet known silver raquirements., The recovery of
gold, however, has not reached the sames state of tha
art as that of silver recovery anrnd as a result, the
availability of refined geld has been depleted
temporarily.”

If silver and gold are "virtually iaterchanzeable’ to the exteat of
serving "the same specific purpose/s/’ contemplated by the exchange
proposal, the exchange @Seems unnccesseary, particularly since the
quantity of silver to be exchanged would far exceed the quantity of
gold to be acguired. Rataer, it appears that silver could be

diverted from silver orders and aprlied directly to gold orders.

(We assume that some diversion from stated silver requirezcats is
contemplated in any event since, with the exception of automatic

data processing eguipnment, excess property canocot be used for exchangze.
See FP:R 8 101-46.202(8)(2).)

Further, the proposed exchenge of silver for gold bty DSA 1s dis-
tinguishable on {ts facts fron the exchange of used ambulances for
converted station wazons to be used as ambulances approved in 41 Coap.,
Gen. 227, supra. In that decision, the converted station wagons
acquired were to be used for the same specific purpose as the
ambulances replaced.

In view of the foregoing, we conclude that CSA's determination
in this matter represents, at the very least, a reasonable applicatioa
of its Ysame specific purpose' requirement, which, in turn, is an
appropriate criterion under section 2901(e).

R.F.KELLER

{ Deputy Comptroller Ceneral -,
of the United States






