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DIGEST: 1. Ruls row applied by the General Accounting Office (GAO)
48 that Government sgencies may pay interest on late pay-
ments pursuant to either statute or contract provision.

51 Comp. Gen. 251 (1971), overruling 22 id. 772 (1943).
Thus, if contract between Coast Guard and utilty coupany
48 construed as obligating Coast Guard to pay late charges,
there is no objection to payment based on absence of statu-
tory provision therefor,
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MATTER OF: late charges for utllity services

2, Contract between Coast Guard and utility coempany
provides for payment of rates approved by State utility
cocmission but also states that bills shall be paid
“without penalty or interest.” GAO believes that.late
payment charges approved by State comzission as part of
utility rates are properly payable under contract, and are
not excluded as penalty or interest, since such charges
merely recoup direct costs incurred by utility incicent
to late paymenis, However, since matter is sub Jfudice,
contract construction will ultimately be adjudicated by
court. '

The certifying officer for the Fifth Coast Guard District,

'Departmen’c of Transportetion, has requested our opinjon as to

whether late payment charges for electrical service billed to the
Coast Guard Alr Base in Elizabeth City, North Carolina, by the
Virginia Flectric and Power Company (VEFCO), can be paid as legal
and valid obligations of the United States. The matter is being
1itigated in the United States District Court for the Iastern District
of North Carolina, United States v. Virginis Electric and Power
Company, et al., lo, {6-000-CIV-2, and the instant request for our
opinion was submitted pursuant to an order by the District Court
(£11ed April 26, 1976).

YEPCO end the United States Coast Guard entered into a contract
on July 1, 1965. VIECO agreed to deliver electrical service to the
Adr Bose in return for a& price to be determined in accordance with &
rate schedule attached to and incorporated in the sontract.
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Paragraph 1 of the General Provisions of the eontract states that
"All bills for gervice shall be paid without penalty or interest.” Parae
graph 3(b) of the General Provisions states that:

"Service furnished under this eontract zhall be subject
to regulation in the mamer and to the extent prescribed
by law by any Federal, State, or local regulatory com~
nizsion ‘having jurisdiction., If during the term of
this contract the public regulatory commiassion having
Jurisdiction recelived for fils in en authorised manney
rates that are diffcrent from those gtipulated herein
for like conditions of service the Contractor agrees to
continue the prescribed service and the Government
sgrees to pay for such service at the different rates
fyom and after the effective date of such rates.”

The Coast Guard refused to pay the late charge amounts included in VEFCO's
billings on the basis that they constituted "penalty or interest” preclunded
by paragraph 1 of ths General Provisions, supra.

On March 1, 1976, the North Cerolina UtilitSes Commizsion (CUC),
after considering a coxplaint £ilcd by VERCO t0 require the Coast Guayd
to pay tbe late charges, issued an ex parte order directing VEFCO to dis-
continue electrical service to tha Air Lase unless the late payment charges
were pald. On April 13, 1976, the Covernment scught a preliminary injunction
from ths District Court to enjoin VEPCO and the HCWX from discontinuing
electrical service. In i{ts wemorandum of law in support of a preliminary
injunction, the Government argued, inter alia, that the Coast Guard,
cartifying officer could not pay the late charges in view of decisions

- of our Office which were sald to prohibit the payment of interest, absent

statutory authority therefor. The UGovernment's memorandum
particular reliance om o decision at 22 Comp. Gem. 772 (1543), and
quotad the syllabus of tho desision as follows:

"In the absence of a statute authorizing the allowance
of interest for delay by the Govermment in making paye
mant for coal and other supplies, or of a statute
authorizing purchasing officers to ocbligate the Govern-
ment to pay such interest, the inclusion of the warketing
rules and rezulations issued pursuant to the Bituminous -
Act of 1937 in a contract for the purchase of coal wilch
rules and resulations contadn a provision requiring code
wamber co3l dealors to charge purchasers interest where
payment i3 delayed begyond the due date fixed therein, may
not be viewed as laufully obligating the Govermment to
pay interest for delay in making payment.”
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Since the KCUC subsequently postponed its order for discontimance
of electrical service at the Air Base, ths District Court danied the
Government's motion for a preliminary injunction. However, invoking the
"doctrine of primary gurisdiction,” the Court ordered the Government
to seek en opinion from our Office, pursuant to 31 U.S.C. B 824 (1570),"
'bn whether the Coast Guard's certifying officer could lawfully obligate
the Government to pey the charges at issue.” The Court noted that even

} though our "opinion might be advisory, it would nevertheless be a valuable
contribution to thia Court's efforts to adjudicate the merits of this case,"

| Further proceedinge in the acticn were stayed pending receipt of ouwr

| opinion. _

|

As indicated in 22 Comp. Gen. T72, supra, it was ocur position at ome
time that the Government could not pay interest foxr payment delays in the
‘ absence of express statutory authority. However, we have since modified
“ } our position in recognition of the opinion of the Suprems Court in United
! States v. Thayer-West Point Hotel Commany, 329 U.S. 585, 590,(1547),
‘ which indicated tnat the Governmsent could contract for the paymemt of
interest, even in the absence of express statutory authority therefor.
~—Ohus the rule now applied by our Office is that the Govermment may pay
{ interest pursuant to a statute or a contract provision, in the absence
of a statutory prohibition against such rayzents, See 51 Comp, Gen. 251,
252 (1971), which overruled 22 Comp. Gen. 772,

In view of the foregoing, although there is no express statutory
authority therefor, we would not object to payment of the late charges
| here involved if the contract is interpreted as providing for such charges.
It appears that the proper construction of the contract will ultimately
be adjudicated in the pending civil action. Howsver, consistent with
the Court's request, we offer the following views on this issus which
may be of assistance to the Cowrt.

The basic point to be resolved is, of course, whether the late pay-
ment charges imposed as part of the rates approved by the KCUC constitute
e "penalty or interest” within the meaning of paragreph 1 of the contract's
general provisions., It may be that paragraph 1 was intended by the Coast
Guard to preclude any late payment charges, irrespective of their mature,
but the language does not expreesly so state. lMoreover, VEFCO and the
HCUC make & persuasive case that the instant late charges do not comstitute
penalties or interest in a general sense as & matter of North Carolina law,
Bee, e.g., VEFCO's Memorandum in Opposition to Plaintiff's Motion for

Prelininary Injunction in the pending actiocn, pp. 10-13.

The Memorandum notes that, in adopting the late payment ratee, the
NCUC specifically concluded that the rates were not penal or arbitrary,
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but would merely recoup VEFCO's costs which were directly atiributable to
payment delays. Also, the alternative to late payment rates would be to
recoup these costs through higher standard rates, theredy in effect
penalizing customers who make timely payments. The szae retiopale uas
ecbraced by the LKorth Carolisa courts in concluding that ths late payment
rates did rot constitute “interest” for purposes of tbe State usury
statute. See State ex yel, Utilities Commission v, Morth Carolina Con-
gumars Council, io l.Ce 4DDe TiTs 190 GeBe2d 9d, gert, donied, <o9 Hl.Ce
124, 199 s.k.2d 663 (1973),

A eomevhat gnalogous approach was employed by our Office in 39 Comp.
Gen. 235 (1959). Thers we held that e Federal egency could pay additional
charges imposed by & local government where utility bllls vere not paid in
advance. Ko viewed the additional charges as “aa imtegral part of the
rate structure and applicable to all users alike,” and went o2 to observe:

®ghile utility bills generally &o not deccme dus

until after the egervice has boen furnished, we recignize
that pany public utilities acsoss additicnal charges if
psyment L& not nade thereafter within a stipulated pericd.
Sush paytons exniilions are similar to the granting of
discaxurtn £op propt piymant aod provicicon therefor ls
contajued in many Goverumont coatracts. In the present
case there would appear no quostion but that the United
States wauld be lizble for the full amount i€ the
Villagae of Amherstralsed its rates proportionally and

T wade them payable at the end:of the quarter with the
provision that users Eaking paymeat in edvancs would
ba given & ecorresponding discownt for such advance pay-
monts, Accordinsly, whers peymsat 13 not made in advancs,
we sce no vallid basis whereby the United States might
avold such additionsl charges.” Id. at 535

On the basis of these considarations, it sppears to us that the die-
puted charyes are an element of the utility ratea payable under psrsgraph
3(b) of the gencral provicioms, sunra, rather than a penalty or inlerest
excluded under parsgraph le As noted previously, hovever, ve consider ths
£insl resolution to be dependent on the Court's constructicn of the terms
of the contract., If the @ourt sgrees with our interpretallon, the Coast
Guard certifying officer may make tha paymantssin question,
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