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. Ultra Specigl Express .

Comptroller General decision of October 1, ﬁ‘g
1975, sustained where assigned ervors fail

to challenge applicability of specific

tender provisions underlying disallowance

of "prelodge detention' charges.

In its request for reconsideration Ultra Soecial Lxpress
(Ultra) evades the specific logal besis for the decisiom of
October 1, 1975. The claimant fails to ceny that the
specific tender provisions held to control the obligations of
the parties constitute a detention provision, aad its appli-
eability 1s not contested. Although the extensive petition
is prefaced Ly notice that each paragraph of the decision
would be addressed in the ovder of its appeazrance, an assign—
ment of error to paragrath 12, the parazraph contzaining the
specific tender references is consplcucusly ahsent.

Vader the decision the carrier would be entitled to mno
pore than $1753, the anount originally collected for traaspor-
tation charges on the iliustrative shipient, Covernoent bill
of lading ho. E-2650339, The line-haul rates and ninicun
charges vere offered in Attachment 2 of Ultra's Section 22
Tender I.C.C. Mo. 3; houever, the claizmant points to varicus
alternative provisions in ilzavy & Srecialized Corriers Tariff
Dureou Tariff 107-%, MF-I1.C.C. 26 a2s tases for claiming
entitlezent to additional revenue of $1,410, clthouzh none
shows that the United States contracted to pay on aa kourly

‘basic for the transportation services performed here. Para-

graph 12 of the decision states:

YBy the ternms of item 16 [of the tender},
before the carrier will furnish the sccessorial
service of allowine the consignee to use a
vehicle while unloading, in excess of two hours,
(1) a request for such service rust be made;

(2) tha request must be noted on the bill of

lading; and (3) the rcgquest must be initialed | e

by the requesting person. Further, according
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to the terms of Attachment 3, (4) the arrival
date and tims at destination nust be specified,
apparently (3) in the presence of the carrier's
driver."”

Xovhere does claimant show that the conditions precedent to
34abil{ity for detentiom chaxges uncer those particular tenderxr
provisions have cccurred. Ultra assizns as error the holding
that tha two hours free time offered by the carrier begins to
run from the date aand tima desiznated by Military Ocean
Terminal, Bayome, ilew Jersey (FOTLY) for unloading at its
prenises, rather than the time the shirping papers arrive st
MOTBY or the carrier telepheaes for an eppointmant in advance
of unloading.

Ultra's argument that this holding is contrary to our
Jetter, B-181569, dated January 29, 1975, wihich alloved a
claim for detention charzes, is based on the erroncous prenise
that the same facts and isaues were involved., Without reviewing
the rerits of the refcrenced letter the decision explained that
the letter of January 2%, 1575, wae not a decision on an appesl
from a claim settliement which would give tha basis for the
action teken, but a mere notice of the conclusion reached, ite
apparent purpcce belng to apprise the clainant of cur conclusion.
Since claiment persists in drawing the letter into controversy,
cladm TU-0EL285 4nvolved 4n that letter, vwas reviewed and the
d4psues end facts vere found te be entirely differeat {rom those
under consiceration here, The differences were clearly set

forth in paragraph 5 of our decision.

Statemeats in clafmant's petition provide & basis for under—

gtanding the sharp factual distinction betwecn the two cases.

The shiprent involved in the letter consisted of three truckloads.
.On Alugust 17, 1972, when Ultra's vohieles arrived at Shed 135,
Port Newark, New Jersey, the consignee acknowledged receipt of
the shipment on the Government bill of lading and unloading
began on Auzust 13, 1972, Ultra is urged to taihie particular
note of the fact (which it doss not dispute) that the shipwont
vas not completely unmloaded from dts vehicles until three duys
after unlocding begea, becsuse the pler was closed. From the
poment tha Covernment began unloading the shipzment it uundertook
an affirmative act appropriating the carrier's vebicles to ito
own use within tha contractual meaning of detention. Thus, the
tvo hours free time cormenced at that moment. The question
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considered in that case was!: vhen does detention terminate?

not vhen does detentfon beginl The issue of whether accom

plishing the Governcent bi1ll of lading terminates detentlen

wvas resolved in cleizant's favor and 1iz2bility of the United

States for detention was recosnized to run umtil the shipzent

was unlcaded fron the carrier's vehicles,
Ve adhers to the law as it was applicd in that case,

except to the extent Ultra was allowed charges for nen-busiuess

hours, but the record doecz not show that Ultra's vehicles were .

detained after unloading had begun, and the contract of carriage

48 davoid of any sugeestion that the Unitod States agreed to

pay charges by the hour (in excess of line-hzul charges) for the

time in which the carricr had exclusive coatrol over the direc—

tion of the vehicle and its drivar,

Ultra's vicw of detention covers the chronolezical zaocut
of performance of tremsportation service from the instent loading
begins at orizin to the termination of unlecading at destination,
glthough from the common law genasis of our transportation law,
this performaunce is the essence of the peculiar duties of coowmon
carricrs to tronsport safely the property ci the public; for the
performance of thoss services here it is clear tune Government
agreed to pay $175-—-the zmount the cuarrier originally billed,
and Ultra was padd this ascunt, accerding to the tcrms of the
centract of carciare. £ the contract of carriaze provides no
bosis for liability, there is no basis for payrent of a lesser
gmount than clainad, and whether im Ultra's view the agread
1ine~haul ratee aad minimm charges sre imsufficicnt to cover
the costs of providéing iz service (@ cousiderapica of groster
utiliity vhen ths carrxier wes deteraining the prices to offer),
cannot alter the duty ef the Comprtroller General o settle
clainms for transportation charges according to the terus of the
applicable tender. 45 Comp. Gen. 118, 121 (1965).

Vhether the apread transportation charpes vere Conpensatory
48 not & yelevant censideration. See B-100345, May 16, 1947,
Except where expressly provided by centract, ceosts resulting
fyom a carrier's uathods of conducting cperatiems and compensating
jts exmployces, und problems resulting thevefrom are for solution
by tha carrier znd are of no concern to the shipper vith recspect
to lizbility for charges. Cf couvse, the carrier's tendeved
yates are relevant to the procurcment officers of Military .
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Traffic Maaesgement Command (MIMC), as the cerrier's prices
(rates) rcpresent costs to the United States but that is a
pattor that is irrclavant in the determination of applicable

transportation charges.

Accordirnply, and since Ultra's letter of October 6, 1975,
contains nothing to warrant a reversal ox modification of the
decision of Octobex 1, 1975, 1t is affiraed. ~

2
Sesed o 3

-3,  Comptroller Geceral
of the United States





