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Betroactive Application of Statutory Reduction of
Department of Dafecse Resarve for Israell lotes
DIGEST: under Foreign Military Sales act.
In abaence of clear Congressional intent to contrary,
and in view of strict rtules of statutory construction
concerning retroactive applicatrion of laws, require-
ment of section 45 of the Foreign Assistance act of
1374, that 200'e vesarve for payment of claims uvnder
guarantice of ILavaell Notes be vreduced from 255 of
privciva]l amount teo 10Z, applies only to fuonds
culigated to reserve after June 30, 1974. - Reserve
funds 4in excess of 107 obligatad bvefore July 1, 1974,
videh were recoently deoblicaered by DOD are required
to -be retrausicrred to LOD 2 guaranly reserve.

This cecisiocn te thz Secretary of Defense is made In respouse
to the request cf the lavw £irm of Debevolse, Plispton, Lvong, &
Gates for cur opinion conceruninyg the proper iuterpretation of
gection 24(c) of tne Fovelgn Hilivery Seies Act of 1uls, 22 U,.S5.C.
& 2764(¢), 2t woended by section 45 of the Toreiegn Assistauce Act
of 1574, The firm. as speclal counsci ve the purchascrs of tiw
Govermsut ¢f Israel's ¥ 3/4% lotes due Juse 30, 1974, spociflcall
requests a ruling frow this UEfice thaot the ameadment did not
require dechlization of fimds comnittud to the raaarve prior to
the July 1, 1974, eifective date of the auendmont snd tiat the
funds for the period beiore July 1, 1974, which weve racently
deoblinated by the vepartment of beicnse (DUD) shsll be retrans-
ferred te the rascrve.

The Iesracli Hotes were gustanteed in sz aggregate principal
amount not exceading $300 willion on Sune 3, 1574, by the United
States, acting through the Defenss Sccurity Assistance Agency of
the Departument of Defense, pursuant to section 24{a) of the Forelign
¥Military Sales Act of 1968, Pub. L. Ho. 50-3529, 82 Stat. 1320,
1324, 22 U.S.C. § 27¢4(a), ae swmended. Section 24(c) of that
Act, 22 U.S5.C, § 27¢4(c), effective on July 1, 19(8, provided
for obligation of funds equal to 25 percent of the concractual
liabiliity related to aay guarantee issued under section 24 to
a single reserve for the payment of claims under such gusranties,
In accordance with the 25 percent requirement, $§75 =million was
placed in the guaranty ressrve.
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Section 45(a)(4) of the Foreign Assistance Act of 1974, Pub.
L. No. 93-559, 88 Stat. 1795, 1814, December 30, 1974, amends
section 24(c) of Pub. L. No. 90-629 so as to reduce the reserve
percentage requirement from 25 percent to 10 percent. Section 45(b)
of Pub. L. No. 93~559, 88 Stat. 1815, provides that the 10 percent
reserve requirement is retroactive-at least to July 1, 1974:

"(b). The amendment made by paragraph (4) of
subsection (a) shall take effect on July 1, 1974.
Obligations initially charged against appropria-
tions made avallable for purpcses authorized by
section 31(e) of the Foreign Military Sales Act ‘
after June 30, 1974, and prior to the enactment .
of thils section in an amount equal to 25 per
centum of the principal amount of the contractual
liability related to guaranties lssued pursuant
to section 24(a) of that Act shall be adjusted
to reflect such amendment with proper credit to
the appropriaticns made available in the fiscal
year 1975 to carry out that Act."

The Department of Defense has interpreted section 45(b) as
requiring deobligation of funds put into the reserve both before
end after July 1, 1974. The letter of request indicates that DOD
bases its interpretation of the cffect of the amendment on a state-
ment in the Confercrice Report that: '

"Funds in excess of 10 percent of the
principal amount of the contractual liasbility
of asll ocutstanding guaranties shall be trans-
ferred to the gencral fund of the Treasury.".
H.R. Kep. No. 93-10610, p. 40 (Dacember 17, 1974).

Statutes zre generally construed so as to provide prospective
epplication, especially where substantive rights would be affected,
Union Pac. R. Co. v. Laramie Stocl: Yards Co., 231 U.S. 190, 199

(1913); South Lest Chicago Cormission v. tUD, 488 F. 24 1119, 1122-
1123 (7th Cir. 1973). However, where the intentiou of the Congress
to make a statute retroactive is stated in express terms, such intent
must be followed. DeRodulfa v, U.S., 461 F. 2d 1240, 1247 (D.C.

Cir. 1972). Lxpress language to make the reductien of the reserve )
specified in section 45(a)(4) retroactive to July 1, 1974, is pro—
vided by section &43(b) of Pub. L. YWo. 93-352. Vowever, DOD's "
pesition that the provisions of section 45(a)(%4) are retroactive
prior to July 1, 1974, appears to contravene the above-stated

rule of construction since the languape of section 45(b) does

not expressly so provide. An examination of the legislative

history also fails to reveal any intention to apply the reduction

to funds in the resaerve prior to July 1, 1974.
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8. 3394, 9234 Copgress, the derivati§e souree of Pub. L. Ho,
$3-559, provided in seetion 35(a) (3) as teported by the Senste
Foreizn Relations Committee:

"(5) Section 24(c) is amended to read as follows:

'(e¢) Funds made svailable to carry out
this Act shall be obligated in an amount equal .
to 25 per centum of the principal amount of
'coutiaCCual liability related to any puaranty
{ssued prior to July 1, 1674, uader this sectiom
Yunde wmade &vaileble to carry ocut thisg Act shall
be oblijated in an amount egusl to 10 per ceatum
of the principal awount of contractual liability
related to any puaranty Lscued after June 30, 1974,
under this section. A1l the funds se cbligeted
ghall coustitute a single rescerve for the payment
of claies under sueh guaranities, and only such
of the funds im the reserve as may be in excess
frem time to tiwme of the total principzal anount
of contractual liability related to sll outstanding
puaTastiss undar this ssction shall be dosbligated and
transferred to the general fund of the Treasury. Any
guarantices issued heveunder shall be backed by the
full fazith and credit of the United States.’

The zecompanying report of the Senate Committee om Foreign
Relatlens, howgver, delineated the purpose of the amendment in a
somewhat abbreviated forw us follows:

"Paragraph 5 smeunds section Z4(e) of the F4S4 by
recducing the recuirenment for obligetion of funds in
connection with foreign wmilitary salee guarantien
from 25 per cent of the principal awmount of contractual

~lisbility to 10 per cent of that prinmeipal amount,
effective July 1, 1%74. Tunds obligsated under see—
tion 24{(c) are set aside as a resarve against claims
due to defaults by foreisn countries on private loans
guaranteed by the tnited States. The absence of any
defaults since the enactwent of the IMSA in 13568 has
demonutratud that a 25 per ceat reéserve requirement
‘48 unneccsessrily hign., In addition, it provides for
reteuticn in the reseorve account of all funde not in
excess of the priucipal amount of 2ll outstaunding
‘gpuaranties.” 8. Kep. bio. 93-1259, §34 Cong., 2d Sess. 65 (1974).,

Although the Committee's report cmdtted an oxpress rofersuce
to retaininyg the 25 percent reserve requirement prior te July 1, 1974,

-3
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it is recasonable tc assume that the reference to the reduction to

10 percent as "effective July 1, 1974'" was intended to mean that
the 25 percent rate vould continue to apply to guarantees cade
pricr to tuat date. This assuxmption L8 borne out by the express
terms of the section as reported by the Committee.

The final version of S. 33%4, zs reported out of Conference
and passed by both leouses of the Congress, chaasged the Bill by
provi;;um icr the rzduced zeserve requirement in one subsection -

¢ for waking tha Lange retroactive in another subsection.
He £ound no indiceriow, however, that eny substazntive cnange
was inteuded thcreby. Furthernore, the Conference's analysi

of tuose provisions L“dicates that existing law is being re;ained,
except ror roducing the reserve reguireuent frem 25 pereent to
10 perceunt, effeccrive July 1, 1974:

- "The coumittee of coufercnce ngreed to retain
existing low with an amendmant to reduce the reserve
gunranty reguirement frem 25 percent to 10 percent,
effoctive July 1, 1974, Funds in cxcens of 10 per-
ceant of the vyrincipal axc: of the ¢ 'tractual
liabi’it“ £ 41l outstand r
- :

$om
o

DOD apperently relied upon the second zentence of the Conference
Rﬁport guoted altove s the hasic for its asctien in awplying the 10
perceut rate to pre-July 1474 {unds. However, such rveliance geems
pisploced in the absance of any other evidence of intent to make
the reduction apply before July 1, 1574. 1Ingtesad, a 1ore reasonsable
interpretation of thaf sentence Is that 4t merely shoved the Con-
ference Coumittes's rejaction of the Scnate bill's provision that
all funds not 40 excess of thz principel amounts of lisbility were
to remain in teserve. The confcrence thus cdeciced that only 10 .
percent of the prizmcipal amsuntz had to be kept in the reserve, )
but it gzave no indicatioa that this was to apply before July 1, 19874,

He have cited above the rule of construction agaiust retro-
activity unless clearly intended by Coazress, There is a corollary
tule against retroactive actiun by Goverzment agencxes vhich is
relevant. Ia Twi v. CAB, 169 F. 2d 693 (D.C. Cir. 1948), the
court statos thrule @y follows (Id. at £54):

"In the first place, we zre met with the

alxmoat conciuslve presumption against powver to

take retroactive accioq uriless Congross plainly

specifies such power.“

~ .
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Ses also Greene v, U.S,, 376 U.S. 14%, 150 (1964) in which che
Suprere Court ruleua agaiust retroactive spplication of az adnin-
dstrative regulatioa. o

Purthermore, we cannot ignere the arzunent wade by counsel
for the purchasers tist «ill the puarchasers had entered iute pur-
chase contracts £t a tine vhen the resarve percontage requirecent
was 25 pereocunt, sud thev ¢hwe puerchasers had the expectation tnat

the reserve woold aot Lo ceplieted excent by payzents te cilaimants.

Congegueutly, tiw Pz hagers of the Isreel Hotos wine contracted
befove July i, 1U74, would apnoor te have antecedent righne,
bringing thosve purchasurs willlin the protected arcs outlived by
the cases clied, supra.

Tharcrore, in the avseoee of clear Cougrecsicnel intent to
the coutrary «nd ia visw of the giricr rule of siztutory con-
srruction coscarning recres wliczrion of laws, w2 conclude
thaat the reguircauut of 2y (4) of Pub. L. Ho. 3}-333.
the Foreigu Assist that rescerve funaz sstenlisbed

[29
zing under

£
by the pepariosui rment cf el
guarantics ci Isr Tom I8 perceat of the
prigeipal anounl Y G crily to funds obligatad
to the roserve &roer Juone 3f 37 Sivce thy Deaarement of
Darzase had nu cl&q" sulihor] fven Congress
reductica 2

rose
LS?G, any ;

-

susn
suaranty rescrve from
s
[

Pa
] 31 J.5.C. § 7J’L"I

&.r.ﬁznsaa

Comptroller General
of the United Statas

b
0
| &
B

2





