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MATTER OF: Clain for Death Gratuity » Charles L.
Bay, Jrey U34, deceased.

DEC!SEDN

DIGEST: other's clzim for payment of 50 percent of
six oonthis desth gratuity paid to father &n
edditica to tha 30 porcent sho had alweady
received, upon dezth of son, is dendied becauss
althouszh BA Fora 41 doted august ;7, 1973,
Gesiznated ber as bezeoficiary, DA foma &)
dated Moy &, 1974, Cosignated us beneliclary
eng the aahet formm is controlling, and ia such
case 10 Ue.Sele 1477(a}(4) reguires that
parents shure eqwslly. Alsoy Lacts that’
£eziher had vot gupparted sen god thoat repsert
of cosualty fomn shoved tewiher os bensliclsry
would not efiect Iather's eatitlicaent.

This action is in response to & letter dated Juno 2, 1975,
8
froma tizs. Christine Dev, constituti a2 arpeat £ra::x cuy
[
TTansse r:vs:f:.‘.m Frtal nel
1975, wiaich denie
the six ronchd des
Chevies Le D2y JCep 'Li:s.fs; 55 323-»3&-576&

Cinims el almn apb ey 3
wilisinw WAVADION DeVRIIEIT i

(41 ‘L'..

2ted i
c T claim w': the reacining 57 perecnt of
3 [

The vecord shyws that on August 27, 1973, Giarles Le Bay, Jreg
ceipleted & DA Foun &) (Becord of EHRTgency Buta), and designateod
big mothew, Cnristine Doy, as boeneiiclory ror LE0 percent of ths
eix poatis’ death gratuity pavoeat. On ey 8, 1974, e oxccuted
aaotlhcr DA Torm &1 on which the word "monz’ oppears in the space
provided for desipguaticn of the dooth gratulity beneiiciacTy.
Charles Le i3v, JT., whille on cctive duly in cha Usited States
Ly, 6led in Rores on Decanper 1b, 1974, lecving no szouse ot
childrea, On Jomuory 23, L6075, the Amy paid iiwse sy $1,222,20,
an axust envaling L0 percemt of the toinl daath gratuity. The
hreyr fowsaraad the c,';mm of tire. Bay ead fir. Charies Le Loy, ..::.
(t‘ ¢ Gesoesed uember's father) for ths regi.;ing 50 percent of the
desth grotulty to our at...nc’x:natmu and Clains i@ ivisica as
doubticl claims,

Tha "‘z;ms;mr: tion ond Clalias Division consldered the second
ta reproscar Charles Le Day, J.., g £izzl inteat. Thervee
:,t:;:.c:m"z. Cated soril 8, 1975, 2 ’z‘r&spcrtatioa and
Claimgs Liviclon disaliowed Hrs, [\_y"s clalw for the ressiniag
50 percent of the cdeath gratuily end, on the same date, suthorized
payacnt of that o0 percent to (herlca L. Day, Sr., i accordance
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with 10 U.S.C., 1477(a) (1970) wihich provides that when no beneficiary
{s designated gnd the deceased leaves no surviving spouse or cailldren,
the death. gratuity is payable to boti pareats in. equal shares.

Mrs. Day contends that tae lransportation snd Claims Division's
reliance on the secoad DA Forie 41 is incorrect, especially inm light
of the fact tiat the czrlier forn was never destroyed. She alzo
vases her claim for 100 percent cof tne death grztuity on Il Form 1300
(Report of tasualty), valen reports only the beneficiary desiygnations
walch appecr on tas August 27, 1573 DA Form 41. Fiunally, lirs, Day
contends that Charles L. Ray, Sr., is not entitled to aauy vortion of
the death gratuity decause ne had not supported his son for many
Y&ars. '

Tnis Office has long held that the designation cf a beneficiary
for the six months' gratulty is the statement of a menber's desires
which ne wishes to te carried into efiect after his death. Theretore,
the designation 1s in the nature of a will and the sawe rules of
construction used in coonection with wills suaculd be applied to
‘that designation., See 32 Ceomp. Gen. 249% {(1%32), Thus, in accordance
witihh the gencral rule tusat the latest will controls, tne later ’
LA Torwm 41 wust be consldered as the controllice form in this case,

The fact that the earlier DA Form 41 was not destroyed does

pot aifect the valicity znd tha operetion of the later DA Form 41
since the later form, in eifcct, revowes the earlier fora.

As Mrs., Day indicates, the LD Form 1300 (Report of Casualty),
prepared leccmber 23, 18974, does state that she is the beuneficiary
for tne acath pratuity, towever, it appear3d that that information
was nistcokenly eatered on the officiel casualiy report, based on
the beneiiclary desiznation made on the August 23, 1973 LA Tora 41
ratuer tiaa tie later MNay 8, 1974 ferm, In any event, it is the
Hay 8, 1974 DA Form 41, eizned by Charles L, bay, Jr., which
controls the designation of beneficlaries snd not tie Report of
Casualty form prepared after ais death.

Conceraing Hra. Day's contention that Charles L. Dey, Sr., is
not entitled to a share of the death gratulty becsuse he had not
supported his scu, it is stated that tie death gratulty is payable
in accordance with tie provisions of 10 U.S.C. 1477 (1978), Zub=-
section (2)(4) of tast sectien reqguires that, in the circumstances
of this case, the gratuity be paid in equal shares to the deccased
menber's parents, The {act that Charles L. Day, Sr., may not have
supported hiis son for many years would not affect his entitlenent to
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& share of the gratuity since there is nothing in the law or the
legislative history to indicate an intent by the Congress to deny
payment of the gratuity to a natural father who had abandoned the
support of the serviceman in the absence of another persom to
'qualify as his counterpart in loco parentis. There does not appear
tc have been such other person in this case. In any event, that
fact alone would not entitle Mrs., Day to the father's share of the -
death gratuity,

Therefore, in this case the deceased member's parents,
Mrs, Christine Day and Mr. Charles L. Day, Sr., were each entitled
to 50 percent of the death gratuity, and Mrs, Day is not entitled
to Mr, Day's share, Accordingly, the action teken by the Transpor-
- tation and Claims Division in disallowing Mrs., Day's claim for am
additional 50 percent of the gratuity 1is hereby sustained,

R. 7 KFLLER
Boting Comptroller Ceneral

cf the United States
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