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David R, Hoffman - Real Estate Broker's Commission
DIGEST:

1, Transferred erployee who paid 9 pevceat real
estate cosruission when HUD schedule of clesing
costs ahowed prevailing comalssinn tate of ©
pereent, did not overcoms presuapticn cereated
by EUD schedule by showing that rezl estata
ceomissionsg paid in eree ranged from O percent
to 10 percent, withsut showing that eny rate
other than 6 percent was domiuant.

2. Transferred employee who pald § pevceut real
estate comslssion Lo entice broker to make
every effoxt o sell houss, way oaly be veins
LLr'cl at 6 percent rate showa in schedule of
closing costs which wag the preveiling rats
in thia lccality waere wiig nouse was soid,
sipce higher rate was not prevailing cv
generally charged rete,

This matier is befow aszd unon a reauest for rocensideration
of Settlazout C?Ethfit&ié o 2»23,u?14, issued June 13, 1974, by ouy
Trangportation and CQleoims bivision, whiech linited the rc:noq SEICnE

paid to Hr. Levid B, Holiman for the real estate broker's comnissing
incuvzcd vien he gold his resldeace et his old duly station to 6 per-
cent of the sclling price,

Under the suthority of Travel Authorization Ho. 2420-74~6, dated
&ugust 17, 1973, Mr. tiofinan, an cployee of ths Internal Kevenue
Service (Ii3), was transferred from Beckley, West Virginia, to isledo,
Chio, Incidont to that tranafer, e sold hils residense at his cld
duty stotion for 542,000, paid a resl estste broker's comnission of ¢
percent of the sales prlee, or a total of §$3,700, and sought reiuhursew
went of that eatire suount. 4As pert of its veview of Hr. Heffman's
clain, 15 requasted that the Lsarlcs»on Jasuviug CGffice of the Federal
Bousing Azxmuiabrat‘aw, Desartaeat of lisusing and Urban Develormant

D), provide them with tie awunt of the “typical’' real estate
broker's comnisgion iu beckley, Yest Virainia, DBy letter of February 7,
1974, $UD adviscd LIS that the “tynical’ cewmcalgsion rate was 6 percent,
Mr. Hoffuaon was then reimbursed 6 percent ov $2,520.




PN

B-182431

-

Mr, Hoffman submitted a reclaim voucher seeking reimbursement of
the difference between the 6 percent cormission sllowed and the 9 perw
cent he peid. In support of his position he has submitted a8 letter
from the Executive Sccretary of the West Virginia Real Estate Commise
gion vhich states that there is no law or regulation that sets forth
the comaission reste to be charged by n real cstate broker, and that
the commission rate veries in West Virginia from 6 percent to 10 pere
cent, Mr, lioffman elsc submitted a letter fyem Mr., P. L. Raines of
the Beckley Realty Company, the broker that handled the sale of, and
actually purchesed, Hr. lioffinan’s former residence, tir. Laines states
that his compeny has uo stendard ur zet cominisaion rete that he nepoe

. tiates the commission when each property is listed end generslly

attempts to fix the rate at 6 percent to 10 percent, but hie has gone
gbove end helow those rates. lle also states that there is ne standaxrd
commlseion rate rocognized by the bDeckley Board of Realtors,

iesentially Hr. Hoffmon contends that 6 percent is not the pre~
veliling comaission rate in bockley. iie states that he requested that
My, Raipes provide him with a breskdown giowling the nupber of houes
sold at the varicus commuission rates. He algo contends that the HUD
statenment that 6 percent was the prevailing rate waz inaccurate
because a1t probobly included (he Gaye urbanized Chavlostsn arxca. Ve
elso note the following passage contsined in the material submitted
with his reclsim vouchers

by did I feel that it was neccssary to pay a 9% comuis-
glon to wove my home? The method that I wsed in arriviag
at the 9% was relatively easy. in the Internal Revenue
Service manual oa twving expenses I found that 1 would be
pernitted to bs reimbursed for allowable items incurred
on the sale of my home up to 1G4 of the sales price or
$53,000, As stated sbove the real estate market wes
extremely slow and the local realtors also constructed
their cwn homes for sale on which they veceive substane
tial pvofits. In listins the hone with g realter L felt
that 1t s:os veceszayy to o to the 9% in orddy te cntice
hin to moke evory otiort poszible to seil this proverty.
% & %' (Lophasis added,)

After revieviag all of the iuformation provided by Mr. Hoffmau,
we contacted the HUD Cherleston Insuring Office to discuss the issucs
raised, They provided us with copies of their marheting exnense sur-
veys for the 'Beckley-Bluefield-Princeton Area.” In & survey listing
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four different real estate fiyxms dated September 4, 1973, all four
reported a commission rate of 6 percent. In & survey of three reale
tors dated August 20, 1974, two charged 6 percent snd the other 3
porcest, Inguiries made by HUD on May 8, 1975, of seven firms showed
three charging 6 perceat, two charging 5 percent to 6 percentj one 7
percent 4{n tcwn and 10 perceut cutside the city limits,

Tho statutory euthority for reimbursing real estate expenses ig
found in § U,2,C. 5724a(4) (1970), wbich provides that there may be

reizmbursement of:

"Expenses of the sale of the residence (or the
sottlement of an wmexpired lease) of the awployee at
the old station and purchase of a home at the new.
official gtation reruired to be paid by hin when the
old cnd now offliclel stations ave located within the

nited Ststes, its te*rxsorias or possessions, the
uar¢vnnca1th ﬁf vuerte LRico, or the Caual Zone.
Fouevor, Pk Frca ey the sele

L L W

A r {he Ten: w2 iy iel ‘rJ, ud Yeiaw
burvsement may ot ve Roue Lo Loaseo en the sale of
the residences This pavegvaph applies regavdless of
vhether title to the residooce or the unQXplred lease
ig in the axye of the enployee alone, in the joint
nanes of the employee and a nenber of hig immediote
fatly, or in the uneme of a neaber of his immediate
family aloue, @ % "' (Emphasis added.)

Liedt

This provision has been implemented by the statutory rezulatiouns,
Yederal Travael Regulatlons (FPHR 10L-7), Psraxngﬁggg‘(ﬁay'l%73)s
which provides that: o

* % ® % A broker's fee or real estate commission
paid by the employee for services in selling bis reais
dence is relfmbursable but not in excess of rates
gauerally charged for such services by the broker or
b trokers iu the locality of the old officigl station,
Ne such fee or coumispico is reimbursable in counection
with the purchase of a bome at the new official statiom."

Pinally, FTR, para._2-6.3c (May 1973) provides that local or area
offices of HUD should be consulted to deterniune what charges are
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custonmary in the locality, and that this information should serve as
e puideline, not as a& rigid limitation on the reimbursement allowed.

In effect, the closing cost information supplied by HUD creates
a8 vebutteble presunption as to the amount that may be veimbursed. Ome
mathod of rebutting the presuwaption ig to take a survey of the resl
estate f{imms in the srea. This was done successf{ully in B-173391,
June 22, 1571; B-174022, Decoaber 28, 1971; and B-174625, January 17,
1972, The HUD survey vesults forwarded to us confirma their priuy
statesent that € percent was the provelling commisegion rate. The
information provided by lr. Hofliman does not demonstrate that 6 per=
cent is not the prevailing commission vate in Beckley, it only shows
that wates other than 6 percent are charged in certsio- clrcunstances.
To be the prevalliug vste or the rate geuerally charped, it is not
reguirad tliat all ssles commissions be st that rate., Hov is it
required that 2 zate be set by regulation or be recanmended Ly & locel
real estate board, since the bLopartment of Justice viewus such practices
as anti-compotitive snd visletive of the anti-trust laws, br. Hoffmm
has not even denonstrated that 3 percent is the rate pencerally charged
by the broler that sold his fuwnar resideace, fTherefore; we canmot say
that the “prevailing’ or “generally charged” real estate comsission
rate in beckley, West Vipginis, at the time {in question wis ether wan
6 percent,

We slso note the statement zccompanying Kr. Hoffman's reclainm
voucher to the effcet thut he agreed to thie 9 perceat rute to entice
the broker to make every c¢ffert possible to sell this property.,” We
have heold that vwhen g commission rate groater than that usually
charged is naid o empedite the sale of thae pruperty, there can be no
‘reimbursencat of the cxeess above tae prevailing yvate, DB-163200,
Septemver X3, 19683 B~1i4704, Kay 21, 1969; ond 8-181129, August 19,
1474, :

Accsrdlngly,‘for all of the above rezsons, the disallousnce of

HMr. Hoffman's claim for furthor reimbursement of real estale comnle~
sion expenses is sustsined,

PAUL G. DEMBLING

For the Comptroller Genoral
of the United States





