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DIGEST:

Employee was promoted from prevailing rate position
to one in the General Schedule soon after a pay
increase in the General Schedule and before an
increase in the prevailing rate position. Under
the highest previous rate rule governing the set-
ting of the rate in the General Schedule position,
the employee gets no rate benefit from the prevail-
ing rate increase since the employee's pay rate and
the General Schedule rate at the time of promotion
are the bases for the pay adjustment. Also, a pay
rate attained under a temporary promotion limited
to 90 days or less may not under the applicable
regulation be used to determine the highest previ-
ous rate.

This action concerns an appeal by Mr. Paul H. Drake from the disal-
lowance of his claim for additional compensation incident to his promo-
tion from Gyrocompass Mechanic, WB-12, step 3, to Industrial Engineering,
GS-7, step 7, effective August 24, 1969, as an employee of the Department
of the Navy, as set forth in Settlement Certificate of Harch 20, 1975,
issued by our Transportation and Claims Division.

The claim involves the application of the "highest previous rate
rule" promulgated by the Civil Service Commission, 5 C.F.R. 1 531.203(c),
where Mr. Drake changed from a prevailing rate position to one under the
General Schedule during a period just after a pay increase in the General
Schedule and before one in the prevailing rate position. Additionally,
Mr. Drake had been detailed to the General Schedule position (to which he
was later appointed) and promoted on a temporary basis of less than 90
days to another prevailing rate position before the change in pay systems.
There is, thus, for consideration whether such personnel actions provide
a basis for granting him additional compensation.

The data before us shows that Mr. Drake, as an employee of the Long
Beach Naval Shipyard, submitted his application under the Navy Merit
Promotion Policy for the position of Industrial Engineering Technician,
GS-895-7, in June 1969. He indicated on his application at that time
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that his lowest acceptable salary was stop 10 of S-7#, which would have
been the appropriate rate since Mr. Drake was receiving $4.36 an hour "
a Gyrocompass Mechanic and $4.36 an hour was step 10 of grade GS-7. The
agency notes that Mr. Drake did not indicate his lowest acceptable salary
In terts of voney although it expected the application fom to show the
lowet grade and pay acceptable. Accordingly, the agency assumed that
MEr. Drake set step 10 as his lowest acceptable salary of a CS-7 based
upon the salary schedule In effect at the time of his application*.
Mr. Drake was selected for the CS-7 technician position and his promo-
tion was effected On August 24, 1969. on July 13, 169, the General
Schedule rates were increased. Under the new General Schedule rates,
Mr. Drake's salary as a Gyrocompass Iechanic--$4.36 an hour--fell between
steps 6 and 7 of GS-7. Ifis rate was set at step 7 of GS-7 which resulted
in an increase in salary to 49,169 a year, the annual equivalent of $4.41
an hour.

The agency indicates that in February 1970, Hr. Drake submitted a
request to be returned to his former position of Cyrocospass Mechanic.
However, subsequent to Mr. Drake's prow.tioz on August 24, 1969, and
pridr to hia request. the prevailing rate eployees received a substantial
pay increase as a result of a Department of Defense Wage Survey and the
Impl~entation of the Coordinated Federal Wage Systum on November 23, 1969.
Thus, the agency states, to have returned Mr. Drake to his former position
of Gyrocotgass Mechanic Wxuld have involved a promotion action under the
Shipyard's Promotion Policy. Accordingly, he was advised he vould not be
returned until such time as he made application under the appropriate
anouncement and had been selected in accordance with Herit Promotion
regulations. He did not return to his previous position. It is stated
that Hr. Drake was promoted to Industrial Eneginering Technician,
GS-893-9, oan August 23, 1970.

Mr. Drake submitted copies of several personnel actions- wich occurred
prior to iAs prmotion on August 24, 1969. These actions show that effec-
tive June 3, 1969, Mr. Drake was detailed to the aS-? position at step 10,
49,078 a year (p4.36 an hour), not-to-exceed September 30, 1969. The detail
was terminated effective June 28, 1969, and effective the foLlowing day he
vas given a te~zporary prountion not-to-exceed Scptember 20, 1969, to the
position of Foreman instrnaent Mechanic (General) US-58-l at $5.20 an hour.
The tomporary promotion was termnuated effective August 24, 1969, the sa
day be wa promoted to the CS-7 technician position,

The applicable Civil Service Comaission Regulations found at 5 C,.R.
t 531.203(c) and (d) read in pertinent part es £ilows:
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"(C) PositLon or apointment chanass.

* * * when an amplRyee is reemployed, transferred,
reassigned, promoted, or demoted, the agency may pay him
at any rate of his grade which does not exceed his highest
previous rate; however, if his highest previous rate falls
between two rates of his grade, the agency may pay him at
the higher rate. When an employee's type of appointment
is changed in the same position, the agency may continue
to pay him at this existing rate or may pay him at any
higher rate of his grade which does not exceed his highest
previous rate; however, if his higheut previous rate falls
between two rates of his grade, the agency may pay him at
the higher rate.

"C{) Computation of hishestgprevious rate.

"(1) The highest previous rate is based on a regular
tour of duty at that rate under an appointment not limited
to 90 days or less, or for a continuous period of not less
than 90 days under one or more appointment, without a break
in service."

The agency advises that it is the policy of the Long Beach Naval Ship-
yard when an employee moves from a prevailing rate position to a General
Schedule position to fix the pay in the General Schedule position at a step
rate which preserves the prevailing rate employee's existing rate of basic
pay, Additionally, the Shipyard uses the employee's existing rate of basic
pay at the time of the personnel action as the highest previous rate in the
movement of the employee into the General Schedule.

Mr. Drake's temporary promotion to a position at $5.20 an hour was less
than 90 days in duration. Therefore, such rate could not be used as his
highest previous rate under section 531.203(d)(1). As noted above,
Mr. Drake was detailed to the position of Industrial Engineering Technician,
GS-895-7# step 10, $9,078 a year ($4.36 an hour). The salary rate of that
position may not be used either since Mr. Drake was not appointed to that
position. Mr. Drake also indicated on his application that his lowest
acceptable salary was step 10 of GS-7. The agency assumed, since Mr. Drake
did not indicate his lowest acceptable salary in tezs of money, that he
aeant he wuld accept a GS-7 based on the salary schedule in effect at the
time of his application. We believe such assumption was reasonable, par-
ticularly since Mr. Drake accepted the appointment to GS-7 on that basis.
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In view of the above, since Mr. Drake's hourly pay rate of $4.36 was
between step 6, $4.29 an hour, and step 7, #4.41 an hour, on August 24,
1969, when he was promoted to the GS-7 position, the agency action in set-
ting his pay rate at step 7 was within the provisions of section 531.203(c),
!upra. Also, see 5 C.F.R. 531.203(d)(4)(i). Accordinglyt the settlement
ection of March 20, 1975, disallowing his claim is sustained.

Since Mr. Drake recommends changes in the highest previous rate rule,
we have discussed informally with the Civil Service Commission his situa-
tion. The Comnission advises it has, as a major objective, the conduct of
a series of feasibility and desirability studies directed toward review of
current policies and the development of new concepts and systems for com-
pensating Federal employees. As part of that effort, the ComissLion is
reviewing laws and regulations governing the setting of basic pay rates,
including situations involving movement between the prevailing rate system
and the General Schedule, with a view of determining what changes can be
made, and whether these changes can be accomplished under the current
regulatory authority or whether legislation io needed.

The Comission points out that It permits agencies the greatest flex-
ibility in fixing pay of employees, except where legal restraints have been
imposed. Unless an agency has established a definite time limit in whiich
it will process a promotion action, either in its ovn regulations or in a
collective bargaining agreement, the agency has leeway in deciding when to
implement a personnel action. Thus, when a personnel action involves move-
ment between the prevailing rate pay system and the General Schedule, the
agency does have the discretion in a situation, such as in the case of
Mr. Drake, of timing the personnel action so that the employee would
receive the benefit of either the General Schedule or the local prevailing
rate increase to the extent the agency is aware of such pay changes before
processing the personnel action. Hcwever, for whatever reasons, Mr. Drake's
agency did not avail itself of that option and there is no authority to
reverse that choice retroactively.
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