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DIGEST: Application of commodity rates in carrier's
tariff is determined solely by whether
nature of articlies transnoerted is sguch tha
use of low-bed equivnent iz reguired: tariff
requirement for bill of lading notaticn by
shipper showing reduest icr low-bed cgudp~
ment construed as directory .oanly aand not as
condition precedent to application of the
rates.

Wells Cargo, Inc., by letter dated November 20, 1973, asks

" for review of five settleuonts which disallowved its claims for

additional charzes for services rendered under Governnent bills
of lading (GBLs) C-7938582, D~1612508, D-424408%, F-4657839,
and F-4665217, our claim files TR-923746, TR-946339, TK-9102062,
Ti~923744, and TK~235584.

The shipments in question consisted of heavy machinery or
other articles of excessive size or weizht and were transperted
by the carrier in low-beu eculpment, Charges originalily were
billed by the carrier at distance commodity rates applicable on
shipments requiring the use of low-bed equipment, as published
in Section &4 of Wells Cargo, Ine. Local and Joint Freight Tariff
No. 1-B, ¥MF~-I.C.C. lio. 4. The commodity description in Section
4 is followed by a parenthetical reference to Rule 141 of the
tariff whiech providss, among other things, that when low-bed
equipment is requested and furnished the shipper shall endorse
on the bill of lading or shipping ordar '"Low-bed Equipment
Requested."

This notation does not appear on the GSlLs in question and
after the carrier's original bills were paid in full, Wells
Cargo subuitted supplemental bills for additional charges, based
on the class rates in Section 1 of its tariff, on the ground
that the commodity rates in Section 4 were inapplicable because
the GBLs did not bear the requisite notations. The settlements
here under review disallowed these supplemental claims and the
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question is whether the notation provision in the tariff is
directory only or whetner it constitutes a condition precedent
to the application of the distamce commodity rates containecd
in Secticn 4.

It 1s well-setviled that wheve tonifif provicions reduirs
the making of a particular notation on the bill of lading as
a condition -precedent to the use of a Tmte. tHe shipper is
bownd by such provisionsn.,  L.Iiasay i U
Western Carloadiar (Co., 230 L.u.C. 2 izmeriean
Licorice Lo. V. wialcaro, i & 5t. . iw. o, 95 1.\;.\4. 3235

1525). .owever, tue tariif provisicns wust. be specific aud
wnambiguous in their terms respecting the avplication of the
rate upon fulfillment of a condition precedent on the part of
the shipper. Stanley Home Products v, Interstate liotor Yreight
System, 64 L.C.C. 73Z, 714 (10IZ6).  For reassns set 1orta
below, it is our opinion that the tariff provisions here in
‘question, whea read together as a vhole, do not specifically or
wmanbiguously identify the notation requirement as a condition
pPrecedent to thc application of the distance conmodity rates
in Section 4 of the tariff.

T
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Sectlon 1 of Tariff o. 1-B, containing the class rates
wvhich VWells Cargo now claius were applicable to these shipments,
provides:

“RATES WAMED I THIS SECTION DO NOT APPLY TO
THE TRAUSPORTATION OF ARTICLES RLQUIRING TEE USE
OF SPECIAL LOW~BED EQUIPMENY A5 DISCRIBLD Il ITIEM
NO. 2100 HLEREOF. FOR RATES SEE TIEM NO. 2100."

The title page of Section 4 of Tariff No. 1-B identifies
the rates contained therein as:

"DISTANCE COMMODITY RATES APPLICALLE ON SHIPMENTS
REQUIRIL:EG THE USE OF LOW-BED EQUIPMENT"

and further provides:

“RATES PUZLISHED IN TIXIS SECTION DO NOT. ALTERNATE
WITH RATCS PUBLISHED Iil OTLER SECTIONS OF THIS
TARIFF, BUT APPLY TN LIEU OF RATES IN DTuLR SEC-
TIONS FOR THE MOVEMENT OF SHIPMENTS DESCRIBED IN
ITEM NO. 2100 OF THIS SECTION.
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Item No. 2100 of Section 4, under the cavtion "DISTANCE
COMODITY RATES APZLICALLE O SuIP ToITS REQUIRISG THE USL OF
LOW-BLD EQUIDIINT,' provides:

"COMIODITIES: HEAVY MACHIYERY OR OTRLUR ARTICLE
O LACESSIVE SIZY AdlifOn WilGar
REQUIRING THLE USZ OF LOV-BLD
EQUIPITET. (SEE RULE W0. 141.)7

Rule Ho. 141 purports to be a definition of low-bed cquip-
ment and service. 1t provides:

"(A) T TERM 'LOV-BED EQUIPMENT' MEANS A
TRAILER OR A SIHMI-TRAILER, WITH WIUEDLS ATTACHLD,
HAVING A LOAD CARRYLIG BED OR PLATFORM HNOT MORL

yvs fra T, . ———a

T;;luq 45 I::C'L:.A:: I‘AL:)VL. Fy D (JI\UU w O SuasllT LoVIL.

“(L) LOJ-BED EOUITLENT WILL B& FURNISICD
OMLY WHEN IT IS REOUIRLD AND ORDERED DY T:iD
SEIFPER TO TRANSPORT SHIPITHTS OF UinUSUALLY HRAVY
OR BULKY ARTICLLS.

"(C) Wi LOW-BED nCUIPMEIT IS RLOULSTED
AND FURJISHID TilR SHIPPER SHALL }:;monsb O THE
BILL OF LADING O SHIPPIG ORNDER:  FLNW-BED
EQUIPMENT REGUESTED. '"

Ve do not see how these provisions, read together, can be
fairly said to offer a shipper a choice of rates devendent upon
whether the shipper does or does not endorse the bills oi lading
in the language specified. Rather, it seems to us, the appli-
cation of the distance cosmoditv rates is determined solely by
whether the nature of the articles transported is such that the
use of low-bed equiprment is required.

Rule No. 141 explicitly provides that low-bed equipment
will be furnished only when it 1s required and ordered by the
shipper. 1t is indisputable that low-bed equipment was furnished
for these shipments and, in accordance with the tariff provisioms,
it must be concluded that the equipment was required and ordered
else it would not have been furnished by the carrier.

We think a fair reading of the tariff provisions as a whole
shows that the application of the commodity rates in Sectiom 4
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is deté}mined solely by whether the nature of the articles

transported is such that the use of low-bed equipment is

required. Since this factor alenc governs tiwe application of

the rates, it follows that the reoulrenent ror shiovner indorse-

meut on the bill cf lading or snipping order is directorv only
. ; -
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of the Lcctlon 4 rates See Univoed
0.h. Co., 126 I.C.C. 79ﬂ 80 (1923):

MR - £ ( -~ TN LA
Co. v Lltoeny & Southorn Lo, 204%

The settlerents in question were consistent with the con-
struction of the tariff sct forth above. Aczcordingly, tlhey area
sustained.
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