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/ g? TER ;;f Backnavanddamaeg‘}for lozs of home vhile
exmployee wvas on involuntary leave

Althourh eivilian ermlovee was abscnt on vald leave
| and leave without pay pending Civil Service Cemuissgion 13
determinaticon of his snniication for disability retire-
oznt, he 15 not entitled to back pay quring suci period
of nbsence from duty vnon Commission disallovance of
guch application since there is nn cvidence that such
\ leave was involuntaryand that empiovee was ready, willing
and sble to york during guch pericd; also, there is no
> legal basis to reimburge him for the loss of his home due
“.. . _ to foreclosure of mortgaze during guch pericgd.
' htwhitheiing _
( ; This action 15 a mﬁms\or_{ﬁqaisanwmce by our Transvortation
‘ and Claims Division of the claim of )William C. Burxke, a 1ormer employee
of the Erie Army Depot, for back pay during the period October 13, 1354,
to July 19, 1565, when he was in & leave-without-vay status, sud for
aszmounts stated to be due for the loss of his home during such period.

\ DIGEST: :

(

( 2/ Mr. Burke was employed by the Department of the Army at its Erie p‘,? 7p7
Army Devot, Port Clinton, Chio, as s ruided misgsgile mechanieal installer

and repeirer, iir. Durke stntes that his left cor became infected end

that he felt the infection wos caused by his work conditions. Arxter econ-

sultation with & doctor it was planned that he would enter the Veterans & 9 L

Administration Hospital at Cleveland, Caio, on October 2, 1954, Mr. Burke ' < -

states that his request for aivance sick leave was denied and, while he

was cuite 11l and not fully aware of what he was doing, he applied tor

dizability retirement on Sentember 30, 1954{ Remarding this action

Mr. Burke allemes that the lrie Arny Denot was being closed down and

agency personncl suggested his retirement prior to hig going into the

hospital.

AN

It appears that Mr, Burke was in a paid leave status until Octoder 13,
1964, vhen he was ploced on leave without pay. He states that he was
released from the hospital on liovember 1, 194, and that during December
1964 he tried without guccess to get his retirement application rescinded.
He states that by January 15 he was without funds end lost his home
through foreclosure of the mortgage waich began in March 1965.
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On May 3, 1965, the Civil Service Commission disallowed Mr. Burke's
application for disability retirement and on kay 6, 1955, he reported to
the Erie Army Depot but retfused to work when the job he was pleced on
was the same one he previously occunied. ‘me record Indicates that his
sgency on May 11, 1965, requested the Civil Service Commission to recone

2ider 1ts Aneinicn oinne My, Purbals nhredision thae Usterong Adminictira-
tion, and the Post Meddical Officer immosed whysical linitatioas on bLis
ermlovment--anbarently he could not be exposed to any work that would
rosult in dust, dirt or debris of any Hind catering his 1ot ecov--nnd
since due to the vhase-ocut of Danot onerations, it avoeered neceassory to
separete him as it was difficult to place emniovees withh vhysical restric-
tions. Apnarently the Clvil fervice Comudssion efiirmed its prior dsci-
sion that Mr. Burke was not totally disabled for useful and efficient ser-
vice in the duties of his position. . Burke returned to duty on

July 19, 1965, and transferred to the Newark Air Force Station at Newark,
Oaio, on or about Ausust 1, 1765. '

¥r. Burke takes the vosition he was not responsible for filing the
applicaticn for disability retirement due to the physical vpain he was
suffering at the time. Iie urges that as a result of such "involuntary
and coerced" act he was placed in a nonvey status which resulted in the

foreclosure action csusing the loss of his home.

The settlement certificate disallowing Mr. Burke's claim issued on
August 6, 1673, by our Transvortation and Claims Division pointed out
that the Back Pav Act of 1%35e~5 U.5.C. 5570O~-pnrovides in supbstance that
an employee of an egency wno, on the basis or en administrative dcoter-
pination or timely sovpeal, is found by eppreopriste authority to have
undersone en “"unjustified or unwarranted mersonnel action” resulting in
a withdrawal or reduction of pay, is entitled uvon correction of that
action to all of the pay, allowances, and differentiais he would have
received if the irproper vergsonnel action had not occurred. The claim
was disallowed since there was no findinx in the record of such deter-
mination and that there was no legal basis for the allowance of the
claim for the logs of the bome.

Although the adminiastrative report on Mr. Burke's claim is silent
as to his application for disability retirement, we point out that
5 U.S.C. 8337(a) provides that an employee who completes 5 years of
civilian service and is found by the Civil Service Cormission to heve
become disabled shall be retired on his own application or on applica-
tion by his agency. Had the arency desired to geek Mr. Burke's separa-
tion due to disability on an involuntary basis it could have done so
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under section 8337(a). In the latter case the emloyee could be held to
be entitled to back pay for periods of involuntary leave without pay if
the application for disehility retirement was not spproved by the Commis-
Bion. However, it would bs necessary tor the ermpiovee to show that he
was involuntarily placed on leave and was resay, willing and able to work
durine such veriod of such leave to establish hia entitlement to dback pav.
Seebacn v. United Htates, 142 C. Clg. 342, 352 (195Y).

In the insztant case Mr. Purke submitted no evidence to show that he
was ready, willing and able to work durine the period involved. Wne
record shows that during the month of October 1%k he was in the hosvital
which would evidently precivie establishine a work cavabilitv. Hr. Burke
does not allece that he was resdy, willing and able to return to his posi=-
tion after his medical discharge through May 5, 1505, His return to duty
on May 6, 1965, and refusal to retwrn to his prior position eppears to
preclude a finding that he was ready, willing end able to work at that
tifie., moreover, ihis reiusal appears t¢ indicate that at no time wes

Mr. Burke willinm to return to his former vosgition vrior to such refusal.

It also follows that the esgency request of May 11, 155, to the Civil
Service Comnission seeking reconsideration of its decision does not
appear to be the caus al tector extending the pericd of Mr. Burke's
absance from duty.

Since the recoxrd fails to ghow that Mr. Burke's absence on leave was
involuntary and that he was reedyv, willing and sble to work during such
pericd, there ig no besis for ellowine back pay under $ U.S.C. 5595,
Also, we are unawvare of oeny legal bagis that would vermit reimbursement
of his loss due to toreclosure of the mortszage on his home., Accordingly,
the disallowance of Mr. Burke's claim is affirmed..

Penuty* Comptroller General
of the United States






