|

<

DECISION

FILE:: B-179607

L ] | 3 . v ) l“

© 094773

40"»‘77‘

I

MATTER OF: Baganoff Associates, IncorporaLed 37 Pé

DIGEST:

’~

(.

708443

Cleo

l. Protest that propesal offeving listed
Canadian end product should have been
evaluated pursuant to Buy Americun Act.
restrictions {s denied because regulatluns
implimenting Act provide for waiver with
respes;t to listed Canadian end products

and G/0 has previously upheld DOD's dis-
cretion in effecting waiver of restrictions
and listing products; moreover, action of
Canadian Commercial Corporation in submitting
offer for Canadian supplier was proper under
regulation, In view of Congressional cogni-
rance of Agreements between DOR apnd Canadian
counterparst waiving Act's restrictlons, and
as Agreement covers matter conceening U,S,-
Cenadian -elations, it is 1napptopriate for
GAO to question vregulations' propriety, See
regulations and cases cited,

2, GAO examtuacion of technical and price
evalvation of awardan's proposal indicates
evaluation was rear~-.ule and in accord with

stated evaluation hxlts.ia. Although selected

design has no operat'onal history or'actual

cost basis, and has yet to undergo testing pro-
cedure, RFP contemplated development contract,
including testing thereunder, and did not .

require item to have been aircraft tested,’

Furthermore, GAC finds record supports agency's
conclusion that successful offeror's low price

is reasonable betcause of unique design, type
of materials used, and employment of low cost

production processes; also, Canadian Commercial
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Corporation certiiied reasonableness of awardee's

prices pursuant to ASPR 6~506,

3, GAO finds no evidence in record to support:
allegation that Alr Forxrce aided other offerors

in price revisions ar that such revisions vew

sulted from other than proper negotiation proc-

1

ess, Although protecter contends time extenuion
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for awvard was made to benefit awardee,
record indicates Air Force needed addi-
tional time to evaluate proposal revi-
slons submitted purauant to negotiantions
with &ll offarors.

. & Protest that Air Foxce RFP violatod pro-

tester's proprietary rights is untimely as
protester made no attempt to object to
alleged disclosure of data until after award
of contract ;pproximacely five months after
protester becare aware of R¥P's specifica-
tiona, See cases and regulation cited,

5, Air Force not required to nutify other
offera?:;: of walver of specificavion re- -
Jquirerent. >rompted by competing offeror's
unique .echniral approach and to allow
offerors voportunity to submit proposal
revisions for technical evaluation pursuant
to ASPR 3-805.4, As agency indicates
offeror'c appruach was breakthrough in
state of art, GAO holds that providing
other offerors opportunity to submit revised
proposal would have luproparly involved
tochnical transfusion,

6. While protester contends that agency is
prejudiced against it because of agency's
past actions and alleged conflict of interest
on part’'of azency employees, record indicates
no bias on agency's part in evaluation of pro-
posals ov selection of awardee, Moveover,
claims of similar nature previously have been
investigated by Department of Justice and it

- appears no grounds existed for prosecution.

7. Allegations first mnade after award of con=
tract that RFP was awbiguous and that RFP's
za8ilure to procure transcribing ~juipment was
arbitrary and exhibited favoriti im are untimely
pursuant to section 20.2(a) of GAO Interim lid
Protest Procedures-and Standards, which provides
protests based upon alleged improprieties in
solicitation apparent priox to closing date for
recelpt of proposals shall be filed prior, to
closing date for 1eceipt of proposals. 4 C.F.R.

B 20.2(a) (1970).
BEST DOCUMENT AVAILABLE
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Request for prposals kRFP) No, F33657-73;R-0859 ﬁas

< 1gsaned on June 28, 1973, by the Air Force Systems Command, o0 7

Wright-Patterson Air Force Base, Ohio,. for the design |
developrent and qualifiation of a Mechanical Airborne Strain
Recovder System, The RFP provided for the procurement of

125 systens, fleet wide instrumentation, fleet monitoring
services, a computer progran, Aercspace Ground Equipment

(AGE;, 180 man-days of enginesring services, and data for

A-37B aircraft, The RFP also 'included uption provisions for

a 361 pexcent increase in the production quantity of the

aystem and for a data transcyiver, Under this system, the
recorder is attached to the afraraft and measures in £light

the stress history of the part teing monitored. The stress

¢ e 1s read and converted by a \lata transcribe: from the

gage dnto usable form and 1s processed onto magnetic tape for
nubsequent analysis, The pevformince expected of the succeusful
offeror was stated to be full qualification of a strain gage in
accordance with the RFP's Developmient Exhibit and Statement of
Work, installation of strain gages on all Air Force A-37D air-
craft based in the continental United States, a fully operating
operational data collection system izcluding data reduction, and
Integration of the data Into both the A-37B Aircraft Struetural
integrity Program and Aircraft Structaral Integrity Management
Information System. The RFP also called for a firm-fixed-price
contract,

The RFP provided that all technical proposals submitted
would bHe evaluated according to the following five factors,
listed in the order of importance: ' '

(1) Special Technical Factors

(2) Understanding of the Protlem

I {3) Soundness of Approach
(4) Comﬁlaincu with Requiren nts
(5) .Ease of Maintenance

Eleewhere in the solicitation the ahove evaluation criteria were

~ defined in greater detail, The solicitation stated that the re-

quired price and technical proposals would be judged on the basis
of audit, price analysis, technical evaluatior. and a cost analysis
(including Life Cycle Costing pursuant to Armed Services Pro-

" curement Regulatian (ASPR) 3~800). The contract was to be

awarded on the basis of the technical apprcach and price most

advantageous to the Government, As speclal considerat:lons, pro-

spective offerors were advised to submit a strain recovder with

.
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thelr propnsals, and that, while Mechanical Strain Recorder
'(MSR) types A/A32A-36 (A-36) and A/A32A-37 (A-37) would be
developed and qualified under the contract, only the A<37
type MS5Rs would be procured for the productinn quantity,

In response to the RFP, proposals were submitted by
Bagunoff Associates, Incerporated (Baganoff), Cessna Afrcraft
Cowpany, leigh Instruments, litd, (Leigh) (through the Canadian
Commercial Corporation. (CCC)), and Technology, Incorporated
(TI), After an injtial technical evaluation offerors were
requested to submit additiopal information to clarify their
proposals, and upon''receipt of this -information the Air Force
conducted a further evaluation of the proposals, The result
of  the evaluations indicated that the technical proposals of
Leigh, TI, Baganoff, and Cessna were acceptable, in that order.
After conducting dissussions with the offerors, the Alr Force
requested best and final offers, Subsequent to review of the
final technical and price proposals,the Alr Force awarded the
contract to Lelgh via CCC on December 7, 1973, on the basis
that Leigh submitted the best technical approach and lowest
price of the four proposals received,

Baganoff Associates has protested tne award to Leigh.on
the grounds that the award and the procedure used in evaluating
feigh's offer violated the Buy American Actj that the AlT Force
evaluation of the Leigh proposal was arbitrary and capricious
and exhibited favoritism; that the Alr Force improperly aided
other offerors in the submission of proposal revisions; that the
Alr Force cvaluation team was biased agalnst the Baganoff pro-
posal; that any award under this RFP would violate the propri-
etary rights of Baganoff; thiat other offerors were allowed to
submit revised proposals and Baganoff was prejudiced because it
was not extended this opportunity; that Leigh is nonresponsible
in certain respects; and that the RFP was ambiguous in certain
respects and improperly deleted requirements for items which
would have strengthened Baganoff's proposal evaluation score.
The protester therefore requests that this Office set aside the
award to Leigh, order an impartiszl team to re-evaluate the pro-
posals, and make a new award on the date submitted,

tEAY

For reasons discussed below, the protést is denied.

In {ryard to its contention that the procedure used in
evaluating proposals under this RFP and making an award to
Leigh violated the Buy American Act, 41 U.S,C. 8 § 10a-104(1970),
the protester notes that the Act, as implemented by regulations,
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gives a preference to the procurerent of domestiv source end
products for public uce, and that when a domastic small busf-
ness concern is cormetins: with a fim oitering forelgn cgoods, a
1z percent evaluation factor rust be added to the price of the
foreign fiim, ASPr 6-10G4,4, It contends that since Leinh is a
Capadian Corpauratizn propesing to sypply Cansdian products
through CCC, th, 12 peicent factor should have arplicd to Lefih's
price, In addivion, the protester contends that the Ak rnro-
visfons which excipt Canadian products fvom the Act frpreocrly
injure domestic busipess; that the fecririiy of the alr btoree
improperly allowed foreign companies to've put on the same basis
as domestic concerns; that it is‘jpequal protection of the law

to allow a small businnss to obtain a2 preference apainst a domes-
tid corporation but rot agrinst a foreign businessj and that
operation of these provisions violates Baganofi's rights under
the l4th Amendment to the Uinjted States Constitution, Addit{onally,
Jaganoff questions whether the Leigh MSK is a listed end product
end whether Leigh is bring subsidized by the Canadian Comnorcial
Corparation,

Part 5, section 6, of ASPR sets forth the Department of
Defense Policy cuncerning alleviation of the restrictlons of the
Buy American Act with respect to procurements of Canadian Pred-
ucts, ASPR sections 6-50¢ and 6-507 set forth basic azree-
ments underlying this policy, With regard to the agreement set
forth in ASPR 6-3507, we have noted that this agreement Is an exten-
sion of arrangements between the United States and Canada of var-
lous steps which have been taken during and since World War 1I to
coordinate their economic efforts in the cormon defense, See,
e.g.y Statement of Principles For Economic Cooperation between the
Uﬂitﬁd Sl-at.e.s an(l Canada’ 1 UST 716; T.IcAtEa NO. 2136, 132 Uo:;aTUSQ
247, cited in part in 52 Comp. Gen., 136, 138 (1972), In this
regard, we have stated that the above-referenced "/A/srecment was
executed in 1963 by the Secretary of Defense in furtherance of
recognized congressional and Executive policy. Congress is aware
of the agreement and it has been operative continuously since 1963,
To our knowledge, question has never been raised vegarding its
implementation, Sce Scnate lHearings Before the Cormittee on
Appropriations, Department of Defense Appropristiens, riscal Yea
1972, part 2, Departrment of the Army (pares 1477-1479, 62nd Con-
gress, lst session),'" 52 Comp, Gen., at 13, In view of the
above, we do not believe it appropriate .-v this Office to cuestion
the propriety of the ASPR provisions, 52 Comp. Gen. 136, 139 (1972},

-s.  BEST DOCUMENY AVAILABLE
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Concerning the waiver of the Act's restrictions in this
case, the RFP incorporatcd by reference the Buy Armerican clause
contained in ASFR L-104,3, However, the Act's restrictions do
not apply in those cases vhere the head of a Department detee-
miges it wvould be inconsistent with the public inLc;crt. See
41 U,5,C, 8 10a (1970), 1In this regard, ASPR 6-103,5 provides
in pertinent part:

"(a) Listed, The Sccretarics of the D parfments
have determined that it vould be inconsistent with
the public interest to apply the restrictions of
the Buy American Act with respect to certain sup-
plies, which have been determined to be of a mil-

- ltary character or involved in programs of rutual
interest to the United States and Capada, where
such supplies ave mined, produced, or manufactured
in Canada and either (1) are Canadian end products
offered by the lowest acceptable bid ov proposal or
(i1) arv incorporated in end products manufacturcd
in the Unitad States, FEach Department maintains a
‘ist of these supplies, which is approved by the .
Secretary concerned, (The Departmental lists pro-
vide that parts and enninment far such supplies are
considered to be included {n the lists, even though
not separately identified when they are pro.uved
under a contract that also calls for listed supplies,)

x * * * *

""(c) Application of Canadian Exception, The effect
of (a) and (b) above may be summnarized as follows.

* * * *' X
"(2) risted Canadian end products are treated an
domest{ source end products and nefther duty nor
the ev.. sation factors prescriaed by 6-104.4 shall
be used for evaluation,"

Our Office h=¢ upheld this exercise of discration in deter-
mining public interest, B-159&95, September 9, 1966; B-151395,
August 22, 1963. Moreover, we nave upheld the exercise of dis-
cretion in the assembly and composition of the supply lists,
B-13791%, Wovember 24, 1965, Singce the- wéport indicates that
the Leigh MSR was approved by the Alr Force as a listed Canadian
product, the Air Force acted propurly in not applying "Buy
American" preferences in this case, B-173819, October 6, 19713

T IRIES, el 17, TRea. BEST DOCUMENT AVAILABLE
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With regard to whecher Lefgh is subsidized by the Canadian
Commercial Corporation, wc note that the CCC is wholly owned by
the Government of Cunada and was establishet.in 1946 in order tu,
among other things,; assist in the developrent of trade betwcen
Canada and other nations, The CCC provides varied services to
the Departrent of Defense (CLOD), and acts as the prime contvactor
on any bid or proposal submitted through it to DOD and subcontrac:..
100 psycent of the contract to the Canadian firm submitting the
offer, | The CCC also coniiyns and cndorses in {ts owm name the
bid or pvoposal of the Canadian supplier, Suchk actions are
authovized pursuant to ASPR 6-30} and 6-504, As CCC's actions
under this procurement conformed to those activities outlined in
ASPR there is no basis for objection by our Office, B-173496,
April 28, 1972,

Baganoff Associates also contends that the Air Force evalua-
tion of Leigh's proposal was arbitrary, capricious, and exhibited
favoriticm, that the Air Force guided Leigh in its price vevisions,
that certain time extencions were effected to bencfit Leigh, that
Leigh was nonresponsible {n certain respects, and that Leigh's
proposal constituted a "buy-in", To substantiatc its contentions,
the protester alleges that the Leigh MSR system has not been
operational, and that its proposed data transcriber has not yet
been manufactured, Baganofi alleges it was arbitrary for the Air
Force to choose such an unproven system when the Baganoff approacu
has been utilized for a number of years and incorporates thc
Prewitt-type MSR which the Air Force has also used, The protester
questions how the Air Force could determine that the Leigy system
will meet its reliability and maintainability standards w.en the
Leigh gage has no operational record, Moreover, the protester
queries how a nonuperational system can provide accurate manufac-
turing costi on which to base a proposal, Eaganoff questions
how, in view of the above, the Leigh system will reliably provide
the Air Force with the higher system accuracy, higher data capac-
ity, and greater transcribing speed the Alr Force attributes to
the system, Baganoff also alleges that the Leigh gage cannot
withstand the Alr Force environmental’'and qualification tests,
Finally, the protester alleges that as Leigh would not have a
data transcriber available for actual data reduction during the
qualification and preproduction tests, the Alr Force will be
unable to substantiate whether Leigh's equipment meets the RFP's
system accuracy and threshold requirements., Thus, Baganoff
contends che Air Force choice of Lelgh for technicel reasons was

unsupported,

BEST DOCUMENT AVAILABLE
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The Air Force contends that the techpical evaluation was
performed in strict accordance with the evaluation criteria
contained {n the RFP, and concluded that the Leiph proposal
contained the best technical appreach to Lhe problem and had
the best chance of meeting the RFP's perforsance specifications,
The Alr Force explains that the Leigh approach was unique and
from a technical standpoint bore no relationship to the sther
propesals, The Leigh approach was conside¢red a technical break-
through within the state-of«the-art, It appears that Leigh
initially proposcd tvo gages to meet the RFP's requirerments, but
that Lts unique design exceeded the RFP's gage requirements for
sccuracy, sensitivity, capacity, and transcription speed, and
thus required only one gage to meet both ranges of MSR perform-
ance,

. A review of th: rvecovrd shows that the RFP contemplated the
developrent and qualification of ap acceptable systeam based upon
specified performance specifications, as commerclal developmen-
tal models were not considered adequate, The Air Force points
out that the RFP did not requive that the hardware proposed have
been'aircraft tested prior to submission, nor did the RFP require
prior performance tc establish reliability and maintainablility of

the proposed hardware, Such requirements were. to be established
under the resulting contract, The Air Force reports that its
evaluation of Leigh'r nvnjected failure modes and wear-out times
data submitted with its proposal indicated satisfactory perfommance
and were realistic, Regarding Leigh's lack of automatic data
transcriber ability, the Aivr Force points out such ability under
the basic contract was not needed, and in fact rno data reduction
technique was specified under the program's preriroduction test
poction, While the accuracy of the Leigh MSR was obtained from
Leigh's analytical calculations and not operational data, we note
that Operat nal data was not required, Moreover, the Leigh
System's data capacity and transcribing speed were also deter-
mined from analytical data submitted with the proposal and such
data was considered adequate and reliable, Our analysis of the
record in-icates that Leigh's technical approach was considered
unique, and while more complex than the other methods proposed,
.t presented.the Alr Force with a greater operational capability,
From our rcilew of the evaluation veport, it is clear that the
-evaluators c¢onsidied Leigh's proposal as containing sound tech-
aical justification for the approach selected and a proposecd
system excceding the spucified performance, As a result, Leigh
received a technical rating of 52,5, compared to Baganoff's
rating of 63.5, In view of the above, and as we believe that the
evaluation was performed in accordance with the listed factors,
we do not consider it to be unreasonable, B-171349, November 17,
1971.

. REST DOCUMENT AVA\LABLE
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In addition to questioning the technical analysis of Leipgh's
prerosal, Baganoff also alleges that Leigh's prices are too low
and'that in fact Leigh's propesal {s a buy-in, As a basis for
this allegation, the protester compares its fipal price ($448,270)
and breakout costs with those of Leipgh (5421,841,70, plus $10, 0”0
transportatien allevepce), Fer example, upder iten Q0G2AN and AL
of the Schedule, the ptethLer atates that Leigh's price of
$226,50 for one MSR and two cassettes is ruch too low, as Leigh's
MSR 1s considerably more cemplex than the Frewict MER o'xcrr‘ at
$174,00, Under item 0003AD, Bapanoff states that Leigh's price
for servicing Tinker Air Force base does not reflect actual cost,
as i1ts cassette price 1s comparable to Baganoff's }MSR-disc price
yet the cassette is again rore complex., Baganoif also alleges
that Leigh's offer on item C of the option fer Fleet } onitoring
of five bases in the United States is equal to Baeaxoft s travel
costs alone for the same service and that this is also true in
regard to the service for the Vietnam bases, On these facts,
and on the basis of other price comparisops under the RFP,
Baganoff alleges the Leiph pricing proposal is unreasonably lew,
and that the Air Force therefore acted arbitrarily in accepting

it,

The Air Force concluded that the Leigh technical approach
allows it to incur substantially less costs for the required
services, As stated by the Air Force, Leigh's unique design,
the type of paterials to be used, and its low cost production
processess significantly reduce Leigh's costs, In view of the
data transcriber's high speed and the resulting smell number
of tapes thus required, leigh's prices in this respect do not
appear unreasonable, Leigh was also able to achieve a signifi-
cant cost savings because its unique design exceeded the over-
all requirements for accuracy, sensitivity, capacity, and
tvanscription speed, thereby requiring a single type gage and
qualification of 20 rather than 40 gages as required for
Baganoff's proposal. These features of Leigh's design also
rcsulted in a life cycle costing analysis which showed the
Leigh system to be significantly more cost effective. loreover,
we note that pursuant to ASPR 6-506 the Canadian Cormercial
Corporation certified Leigh's prices as failr and reasonable
and submitted a Certifirate of Price. Therefore, the agency's
analyses have established that Leigh's prices are realistic

and reasonaltle.

BEST DOCUMENT AVALL ABLY
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With regard to the contention that Leigh is not a
reshonsible prospective contractor, such detevmination is
within the discretion of the coptracting oificer and an affiy-
mative determination of rvesponsibility will not be disturbed
by our Office in the ab:s¢nce of fraud., Since no fraud has
been alleged or demonstratcd we will pot considey this matter
further,

Concerning the protester'sicontentfon that the Air Force
“"coached" Leigh and TL on line item price vevisions, Baganoff,
alleges that the Air Force desired Leich as its contractor
and that accordingly Leigh was given advice to insure that its
revised prices would indeed be low, Baganoff further allecges
that Technology, Incorporated, was given the same aid so as to
place it in line for award ii Leigh's MSR cassette design
failed for some veason, As its basis for this contention, the
protester indicates that the final prices of Leigh, Tl and
Baganoff were so close as to be more than coincidence, and that
this result becomes more suspicious when viewed in light of the
fact that the Cessna Corporation, which builds the A-37B air-
craft, was substantially higher in price than any of the other
offerors, The protester also questions whether the 60 day
time extension for award under the RFP was issued solecly to
benefit Leigh, It contends that while the award under this RFP
was scheduled to be made Ly vuccober 15, 1973, the Alr Force
extended this date until Decemucr 15, 1973, in ovrder to evaluate
the Leigh revisions,

In respect to this allegation, the Alr Force has denied
that it aided either Leigh or TI in any form of price
revision, An examination of the price negotiations revecals
no irregularity which in any way supports the protester's
allegations, especially since Leigh's price did not vary sig-
nificantly from initial to final offer, While TI's price
was substantially reduced during negotiations, we can not find
any indication that this was the result of anything other than
the regular negotiation process, Regarding the extension of
the schedule for award from Gctober 15, 1973 to December 15,
1973, the Air Force reports that this extension was nccessary
to permit the Air Force to properly evaluate the information
requested in its September 28, 1973, letter to all offerors
requesting clarification or information concerning their
proposals. Also, all offerors were properly notified of the
extension, and in fact by letter of October 23, 1973, Baganoff
agreced to this extension, Pursuant to ASPR 3-805,1 and
3-805,3, contracting personnel are authorized to request

| BEST DOCUMENT AVAILABLE
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clarificetion and to seek to ortain through discussions the
propogal rost advantageous to the Covernnent., An extension
of tine to pernit the contracting nzency to nake a fair,
impartiol and complate evaluytion is propur and fresuenily
necesnary, Gee, a,g., P-1701E, (0), Febyvary 29, 1072
B-16726(2), Ceptezber 3, L '3, The record does nnt revesl,
nor does tho protesier point out, any docunzatntion or othaer
data which surstuntictien its clrin of cozching or praferentisl
time extensions, Thug, ve conslder the Alr Foree reifoneg in
this respect to be proper,

The protester next alleces that the Air Foree violated
its proprietory righta in dats by {osuing the RFP and by
making an evard thereunder to a flrm other than BaganofT,

The data in ouestion conecerns the Bagenoff-Previit Associates
method of recording aircraft stress information, extracting
the data, and reducing it to usable form, The pvotester
staten that its associnte, Prewitt intrnduced the Alr Force
to the concept of uninz MARs “or stress recording, In 1939,
the Air Force parsonnel allssedly agked the protester if there
wag some means of extracting infoimation from the Previtt~type
MSR digcs (as opposed to “he Leighetype V'SR cassetteg), 7The
protester reports that 1t then detailed a concepi vhereby the
recording media vouwid te {nterrozatad by using une prineiple
of reflected or refracted light, ond & cormmuter yould be use.
for automatic pracessing of the dats, '1ha protester asserts
that it developed this process with its own finds. and that
it presented this data to the Alr Force under en Aly Foree
Prapriatary Pnfa Material Acrcesent, GTopanoffl stateg that
patents for the Foganoff-Previtt method have been epolied -
for. and that such patents will shortly bte issued, The pro-
tester has detailed a history of dizputes w'th the Air Force
over the years concerning these allegations. The protester's
differences vith the Air Force culminated {n-'a protest to
this Office by Enganoff undar RFP llo, F33557-72-R-0772, issued
on March 27 1972 by the sane instesllation, Al*hauvh ve
denied its protest that TI should be precluded from c~wpeting
under that RFP, B-175€%, May 18, 1972, Begonoff filed for
reconsideration snd ol.. bcd that'the RFP which 1t contends
wag esgentially the came as the RFP in auestion here, was an
infringenent of the Bagenof'f proprietary process. While the
protester then-dthdrev the protest 1t alleges that its
action in protestine forced the Air Foree to cancel ihot RFP.
Baganoff contends thot the Air Force iz once again discloning
thie process under the szubject RFP and reauests ihis Office
to protect its proprietary rights by cetting acide the avard.

" BEST DOCUMENT AVAILABLE .
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The Aln Force takes the posltion that its RFP and sward
did not violate the protester's data vights, If poinpts out
that the design of the Leigh and Bazanoff-Previtt units arve
totally different, and the rccordinb media bear little or no
relationship to one another, The Air Force also nntes that
the RFP’'s spcci[lcations were of the performance type and
contained no deslgn details, ‘lThe Alr Force contends that
its analysis of the Leigh and Baganoff proposals indlcares
ro technical transfusion by the Arr Force fiom Daganoif to
Lelgh, In the area of patent infringement, the Air Force
Indicates that to the best of its knnwledge only twn patents
-apply to this procurement and both weire issued to Prewitt,
After a review of these patents, the Ar Force concludes that
the RFP does not infringe these patents,

In fact al disputes of this type, because of the scientif-
ic and engineering coricepts involved, we have traditionally
afforded a significant degrce of finality to the administrative
position, 46 Comp, Gen, 385, §39 (1967), Furthermore, we
note that the RFP was issued on June 28, 1973, that the pro-
tester subwiitted a timzly proposal, that it participated ip
negotiations under this RFP, and that it extendediits offer
until December 15, 1973, The protester had ample time bef€orve
award (December 7, 1973) to studv the RFP's specification:
and to discover and protest that it allegedly disclesed p.o-
prictary data, This is especially true in,vjew of the
Buganoff protest under the prior RFP and its contention that
this RFP is basically a reissuance of the cancelled solicita-
tion, There is no indication, hewever, of Bayanoff's protesting
under this RFP until it had learned that it would not be awarded
the contract,

Courts have generally taken the position that for a party
to maintain its proprietary rights in information, it must
take reasonable action to prevent or suppress its unauthurized
. use, See, e.g., ferroline Corp, v, Gencral Aniline Filn Corp.,
207 F, 2d 912 (7th Cir, 1953), cert, denicd, 347 U,S§. 953 (1934),
While the protester, prior to the issuvance of this RFP, did pro-
test against the alleged Air Force disclosure of its data,
Baganoff made no attempt after the issuance of the RFP and
prior to the award of the contract to renew its protest
against the allegedly improper disclosuve. Under these cir-
cumstances, we must conclude that Baganoff's protest on this
ground is untimely, B~179822, March 25, 1974, Except in
extraovdinary circumstances, not shown herve, this Offine
- will not grant rclicf where the data owner participates in ‘he
" competition for the procurcment and does not raise any objection
until it appears that the contract will be awarded to another,

¢
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40 Comp. Gen., 885 (1957). Seec also 49 Cemp. Gen. 134, 138
21969)4 B-17574L, Moy 1L, 1973, loreover, insofer as Baganoff's
corteinticn in this regard is based urson an allezed inprovricty
in the BFP, it is uatizely vnder our Interim 5:Q Prelest Froce-
dures and Cteadards, b C.T.P. § £2.2{a) (1570), oo it was nob
filed prior 4¢ the elecsinn cabe for reciint of proposnls,

Bogenoff Associstes also ra s & question ahout the
anetions of the Alr Feres during 4ue negobiation phnse wilcr the
RFP, After rcecelvt of Lhe preosesais, by letier of Sentouoer 28,
1973, the Air Teorce Awnlshed 1l ol'forersz with certoin ehenses
to the IFP and requested clixilicaticn concorning ceriain points
in each proposal. Beganolf alleses that, pursuent to this proc-
ess, the Air Force perpitied Loirh o totelly revise its
delivery schedule ccncerning services and enginecring and its
pricing on each applicable line ltem, DBaganofi contends thot
the primary revisicn in the schedule under Leigh's proposel wes
the deletion of the require—ent fer furnishing 20 A«36 MSis (iten
0001AA) and the atiendant Lestiny services, The protester elleges
thet, vhile it atiempted to do so, it war not allowed to either
revise its vrcposeal or effect the same reduction in equiprent as
Leigh., Baganoff eccntends “hat, as a result of this action, it
wae unable te ccrmzete on en equel level with Leiph and was prej-
udiced in the consideraticn of its proposal. 7The protecster
argues that this is another example of Air Force biecs ageainst it,

The record shnws that in its letter of Serterber 28, 1972,
to Leigh, the Air Force requested ¢ arification concerning
whether the 1X3R proposed for the A-~47 MSR reouwiresent (item
OO0LAB) would also meet the recuirements for the A-26 1SR, This
quastion was prempted by the Air Ferce's technical eveluetion
wvhich indicated that since leigh's proposed dato canacity was so
much greater than the RrP's requirements, one MSR was adeotate for
both ranges, The Air Force advised Leigh that if the ansver was
affirmative then it vould delete as to Leigh the requirement for
the A-36 MSR. In response to this reguest, Leigh intermed the
Ai* Force that its A-37 would meet the Aw36 recuirenment,
Therefore, Leigh revised its price for the 20 A~37 vreproduction
MSRs an’ deleted the price for the 20 A-36 MSRs. Leigh elso
submitted a nemrecurring price provided that only the A-37
ricorder would recuire testing., The Air Force disecrees
with the protester's characterization of this revision., It
asserts each offeror in the ccapetitive rence vas given an
equal opportunity to subnit technical clerification and priced
revisions. It ccntends that no change to¢ the delivery sehedule
or supplies and services s reguested cr permitted. The Air
Force contends that Leipgh <ms not reguired to offer on both
A-36 and A«37 goges because the Leigh [MSR provided enough sen-
sitivity und deta cepacity to cover both ranzes. It explains
that based upon the ¥nowm comaercial nedels the A-36 and A-37
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gages -were required to cover both.ranges; one gage to accuratealy
measure strain cycle data froam high load factor aircraft (A-36),
and one for low load factor aircraft (A-37) because of the
trade-off between scnsitivity and capacity, However, it was
determined and confirmed that Leigh's unique and innovative
design r1as adequate for both ranges. The Air Force did not
delete the requirement for two MSR gages and 40 prepreduction
models for other offerors, including Baganoff, because their
proposed designs required two gages to cover both ranges and

the differing mechanical characteristics of the two gages

necessitated qualification testing.

Although the applicable regulation provides that when the
proposal considered most advantageous to the Government involves
a departure from the stated requirements other offerors must be
given an opportunity to revisc their proposals based upon the
revised requirements, it also provides that this should be done
without revealing to the other offerors the design proposed in
the departure. ASPR 3-805.4. The Air Force engineers report
that Leigh's approach to the mechanical strain recorder system
was a technical breakthrough within the state of the art. Ve
find no basis on which to disagree with this analysis. Thus,
we believe that providing Baganoff and the other offerors an
opportunity to submit revised proposals based upon Leigh's
design would have involved technical transfusion contrary to the
caveat of the regulation and was not, therefore, required,

The protester also alleges that the Air Force military and
civilian personnel at Wright-Patterson Air Force Base, and par-
ticularly those in the Structuial rugineering Department, are
prejudiced against the protester and that these individuals
structured the RFP and evaluated the proposals submitted there-
under so as to insure that the pretester's proposal would not
be selected for award. The protester contends that this bias
grew out of a conspiracy on the part of Air Force personnel to
disseminate to Baganoff's competition information relative to
the protester's development of a data tramnscriber process.,
Furthermore, the protester argues that this conspiracy also
led the Air Force, in conjunction with certain contractor
personnel, to determine on the basis of self-intersst who would
be awarded the initial contracts to develop the Scratch Gage
Systeta for the Air Force. The protester bases its allegation
on the theory that a certain Air Force Captain learned of the
Baganoff process while in the Air Force, transmitted this
information to Technology, Incorporated, arranged civilian
employment with TI while in the Air Force, and then left the
Air Force to work for TI in this very same couceptual area.

- 14 -
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The protester alleges that this action conbtituted a conflict of
interest and that it prejudiced Baganoff, To talate these alle-
gations to the present procurenent, the protes}cr contends that
the former Air Force Captain has now rejoined tha'Air Force in

a clvilian capacity end hes beer - orhing with the saze engineer-
ing group at Wright-Pattersen in which he was formerly employed;
that he has influenced the preject head under this RF? against
tha protester; and that as a result the evaluation of the
Baganoff proposal was biased. ‘turthervore, Baganoff contends
that the project hecad is further prejudiced against Baganoff
because protest action by Baganoff in the past against zartain
of his actions resulted in his being "retired" from Air Force
active duty, '

In response to these agllegations, the Air Force denies any

prejudice or bias against Baganoff. It maintains that Mr, Bagarcff's

allegations are unfounded and that while the former Air Force
Captain has returned to the Air Force in a civilian capacity,
he has been working con another program in California, The Air
Force further denies the exzistence of any conspiracy to either
prejudically evaluate Baganoff's proposal or disseminate its
proprietary data.

It 18 the responsibility of Government contracting per-
sonnel to fairly and icpartially evaluate offerors' proposals
go that the Government will select for award the most advan-
tageous proposal and that the integrity of the competitive
procurement system will be maintained. 1In relation to this
pewcurenent, the record does not reveal prejudice or hias on
the part of the Air Force in the evaluation of proposals or
selection of Leigh's proposal for award. We note that the
protester has not presented any documentary evidence to support
its contention of prejudice. Our review of the Air Force
evaluation of these proposals indicates that its selection of
Ligh was not improper, biased, or based upon prejudice.
Yurthermore, we note from the record that these similar charges
by Baganofi were investigated by the Federal Bureau of Inves-
tigation and the O0ffice of the United States Attorney for the
Southern NDistrict of Ohio. It appears that, as a result of
these investigations, the Office of the United States Artornpy
determined that no grounds existed for prosecution. Ue note
that Baganoff Associates also filed suit against Technology,
Incorporated, in the United States District Court for the
Southern District of Ohio (Western Division) concerning similar
charges. Such allegations were also before this Office at that
time as a result of a protest by Baganoff Associates in a prior
procurement. As Baganoff and TI by mutual agreement subsequently
dismissed Baganoff's e¢ivil action apgainst TI, and as counsel for
Baganoff stated that in his opinion this Office was without juris-
dictinn over the remaining matters in question, we closed our

.file on the protest. B-174329, March 23, 1973, On the basis of

the foregoing, we conclude that the record fajls to support Baganoff's
charges in this respect.
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Finally, Baganoff Associatcs ralses two additional grounds.
of protest vhich are untircly beesuse Lhey were initially raised
after the closing date for receipt of proposals. It alleges that
in certain instances the RFP was umbiguous, that this ambiguity
influenced its proposal, and that action should be taken to renc-
dy this influence. As examples of this ambiguity, Baganoff points
to the type of engineering support to be provided under itcn
0003AB (Flect Monitoring) of th2 schedule and the meaning of tlie
RFP's technical evaluation factors. ‘The protester also alleges
that the RFP purpusely omitted any requirement for the procurcment
of a data transcriber under the basic contract.,:that the previous
RFP contained such a vequirement, andithat the deletion of the
transeriber retuirement was arbitrary'and indicated favoritism,
Pursuant to section 20.2(a) of our Interim Bid Protest Procedures
and Standards, protests based upon alleged improprieties in a
solicitation which ure apparent prior to the closing date for
receipt of proposals must be filed prior to the closing date for
receipt of proposals., &4 C.F.R., & 20,2(a) (1970). The record
fndicates that initial prouposals in vesponse to thi'J RFP were to
be submitted by August 10, 1973, that clarification was to be sub-
mitted by October 15, 1973, that best and final offers were to be
recelved by the Air Force no later than November 30, 1973, and
that award of the coritract was made on December 7, 1973, As both
of these grounds of protest concern the constitution of the RFP
ftself, and as they were not asserted until after award of the
contract, they are untimcly and will not be con=idaraed. 52 foup,
Gen. 184, 188 (1972).

Accordingly, the protest is denied.

zn 11,

Deputy Comptroller General *°
of the United States
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