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MATTER QF: IDa:,'ton Supply Corporation . 3 75’ 7

DIGEST: contrecting officer was net on conatrucbive
notico of erroy £llercd rf%e awnrd of reuu{ron

of‘ ’biddinm d"d not vurv nubntnnti llv i'm“
thet of sccond low nidder or {'rom previous
prices for itens,

Since it was low bidder on 211 20 iteus of invitation
for-bids DSA 7Q0.73-R.1071, Revion Suwn)y Cornorstion {Pavton)
was awarded Defense Construction Supply Center (DCSC) vequiree
nents contract o, N2A 7C0-T2-00099 4o fvrninh various erounts
end types of toilet seats to various dentvinstions, Previously,
by authority of F,L, £5-80%, DCIC canceled items 000L-0005 due
to o mistske in Dryten's bid, In the instent ease, Davton
reauests concellatlon of items 0014, 001 (¥SH 4510-00-247-
1365), 0019, end 0020 (FSN 4510-00-247-1%370), nlso due to ¢
mistake in bid, Thoese items are item 000) of delivery order
Wo. DSA 700~73=D-0022-0001 and items 0001 and 0002 of delivery
order No, DSA TCQ-73-D=0090-1230, respectively,

Dayton contends thut in calewleting its bid it did not
include the cost of vslletizstion of items 00L4, 0015, 0019,
and 0020, as reguired Ly the contrect, If it is forced to
palletize, Dayton vlleges that it would puffey a loss in
excess of $2,000 ver shimment, The above request wos denied
by DCSC on Januery 25, 1974, 7Ihe Assistant Counsel, Pefense
Supply Agency, concura in the disposition,

Vhen a mistake in bid is elleged after awerd of a contract,
the primery question is not vhether an error wms mede in the
bid, but vhether a valid end binding contract was consummated
by nnceptance of its bid, B-175386, June 1, 1972, Vhere, as
hore, & mistake hes been alleged nfter svard of the contract,
our Office will grant reliel only if such mistake was mutusl
or if the contracting officer had actuasl or constructive
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notice of the error prior to ewerd, R-1769%1, November R8,
19723 B-)735€6, October 1, 19714 h5 comp, Gen, 700, 706 (1qu)

In this case, neither cri,erion has been pmet, In its
letter of lovember 12, 1973, to DSA, Dayton admits the mis-
tuke war due to its wnilateral misrasding ov the soliecitation,
There is no contention thet the contyacting officer had actusl
notice, Navton olleres that the coyvraevansf oITicey gaouie

-have been put on constructive notice of a mintake in bid,
Dayton's bid end the second lovest bid for the disputed itens
vere ac Tellows: Ovllies. D, )2, 0,504 03*9““VU By 0, HUSHY
0019--$2,82, 42,828; COZ2.-32,82, $2,828, Bids were couslly
close on items other thon thoae reouwiring nilietization:
Q016--52,82, 52,828; o0l7--%52,82, 52,828; o0018--52,82, f2,828,
in view of the closeness of bids received on both dicouted
ard undisputed iteirs, ve cannot conclude thent the contracting
off'icer should ha+z vran on constructlve notice of & vossible
mistaie in Dayton's td. Tor weuld the pricee op nrevious
purchaaes indicate n - ..nible nistske in bhid, PSN~l°u5,
atemz QOLY and 0015, vere purchesce at $6,00 for Yuo wiite,
$0,59 for 5,200 units, 47,b0 for 673 units, and 48,52 for
180 wnits, PSH~l370, items 0019 end 0020, vag 32,67 for
5,000 units, $2,7h for h,954 end 6,145 wnits, and 2,77 for
6,755 units, .

In conneetion with the prior administrative cancellation
of items 0001 throueh 0005 under euthority of Public Leuw d5-
80, one of the considerestions in charging the contrecting officer

vith constructive knowledge of A miastuke in Davtont's nid wvms

the disparity betwaeen the three low bids and the three high

bids, The bids for item 0001 ere illustrative: 32,17,
$2,475, $2,70 and $5.47, $5.57, $5.79. For items OOLk,

0015, 0019, and 0020, the bid increases vere gradual and

vould not indicate a mintake in hid, The bidding vettern
for the first increment of item Q014 is revraesentative ¢
all four items: $6.52, $6,565, $6.92, $7,12, $7.30, $7.33.

Therefore, aceceptance of ‘the bids undexr the circumsiances
consummated a valid end binding contract vhich fixed the
rights and liebilities of the parties., B-~-173h17, July 29, 1971,

Accordingiy, we concur in the administrative recommendation
that the request for cancellation of items 0014, 0015, 0019,
and 0020 of contract DSA T700-73-1D.0099 be denied,
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