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1. YVhere sn emploves entered into a contract for the
purchase of & residence at his old duty station, but
did not occunv the residence because ot a transier,
he may be reimbursed the costs of selling the resi-
dence since he was prevented from occunying the resi-
dence, a8 reauired by the Fcderal Travel Regulations,
by the act of the Goverament.

DIGEST:

2. VWhere an employee claimed reivbursement for a lump~
gum attormev fee incident to the sale of nis regi-
dence in comnection witn tramnster, payment may not
be made until he gubrdts an itemizged statement since
only those legal fees may be paid which are listed
in section 2-6.2¢, FPMR 101-7, and the lupp-sum fce
may include wmallowable iteums,

An Authorized Certifyinpg Officer, Departmsnt of Justice, has requested
a decision in a letter dated March 5, 1974, as to whather a transferred
employee mav be reimbursed for the expenses of selling a residence under
the clircumatances described balow.

Y¥r, Jay liorowite, an Assistent United States Attorney for the
Southarn District of New York, lived in en spartment in Erooklva with
his wife and children. In May 1973 he contracted to purchase a residence
in Hew Rochelle, Wew York, depositing $7,500, 10 perceant of the purchase
price, in accordance with the usual practice. Closing was set for
August ), 1573, and lir. :orowitz arranrec to terminate his gnartment lease
in August as well, After entering into the purchase contract, Mr. Morowita
accepted a transfer to the Watergate Special Prosecution Force in
Washington, D. C. He began his work in Washington as scheduled on
August 19, 1973. On or about August 10, Mr. Horowitz smd his fawmily, at
the conclusion of the lease, left the apartment in Brooklyn., Rather than
woving his fumiture to the house in New Rochelle and a second time to
the Washington area, Mr. Horowitz chose to put it in storase,
Mrs, Horowitz and the children stayed tewporarily with her parents in
New Jevsey. Mr., Horowits stayed in hotels in Washington and traveled to
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New Jersey on weskends to ba with his family, He purchased a home in
the Vashinpton area in October and Bold the house in Kew Rochelle in
November. ‘‘he question presented for decision is whether tine Government
may reimburse Mr. lHorowitz for the costs of selling the house in

New Rochelle since he did not occupy that residence at the time he first
r1aq adviged of his trancfer. )

The statutory authorization for the reimbursement of expenses of the
gale of the emlovee's vesidence at his old dutvy stsition is contained in
5 U.S.C. 5724a(a)(4). Section 2-6.1d of the rederal Trevel Rersulacions,
o 101-7, ivnlenenting that statute provides that reimbursement o
exvanses of gallian the o0ld resideance mav be made provided the dwelling
for which reirburserment of sellins ewxnenses is elaimed was the emplovae’s
residence at the time he was firet definitely informsd by competent
authority of his transfer to thc new official station.

In decision B-168818, February ¥, 1970, the employee had already
contracted to nurchass a homa wvhen he learned of his transfer., Fe resold
the house soon after purchasing it. The regulation in eifect at taa tim,
Buresu of ths Budpet Circular Ho. A-56, 4.1d, contained the identical
requirement., hovever, we held that it was not intended to apply wiecre
the emplovee has in good faith enterad into a contract for the purcnasa
of a residence at his old duty station prior to receilving his transier
order, is unable to cancel tha purchase contract, and ia precluded from
establishine his residence in the house because of a transfer, A similer
gituarion was lauvolveéd in decision B-15E185, Movember 24, 19649, In that
case an ermployee contracted for the construction orf & Rousa to be used as
his residence prior ro learning of his trapmsier. The selling expensas
were held reimbursable even thoursh he never occupied the house because
"the action of the &nency ®* % # has precluded the employee from estap-
lishing his residence in the home when completed.” Cf, B-172534, May 25,
1971, where reimbursement was denied because the employee was not living
in his o0ld house vecaulrae or persovnal reasons wnen rirst notiiied of als
tranefer. Also, reimbursement was demied in b-177643, April 9, 1973,
because the employee moved out of his o0ld residence prior to the time
he was first definitely informed that he was to be transferred.

In the inastant case the record indicates that Mr. Rorowitg con-
tracted for the purchase of the residencs at New Rochelle prior to being
inforred of his subsequent transfer and would have occupied the house
had he not been transierrsd, Under such circumstances the voucher may be
oertified for payment if otherwieas propaer. In this connection wa note

-2 -




that the sttorrev's fec in comnattion with the transaction i3 stated as
a luzp sum and wav contaln items wviich aTe not reimonrsadbie uader tho
provisiona or section 2~&.Zc, FPHR 131~7. Znerefore, it will he neces~
vary for ur. 0rowliz to cpdteia {Tow nis Kitornevy an itenizgtion oI Ltaose
portiems of hAis iee allocable to tne items reicoursable undar the cited
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the wvouciexr 43 returned for hasdling in sceordance v/ita the gbove.
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