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COMPTROLLER GENERAL OF THE UNITED STATES

WASHINGTON 25 \/_, L
JAN 1 ] 1948
fux
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seitlik Farachuie Company, INC.,
Lelor & Hamcoek Siresis,
Trenton 7, New Jerssy.

flentlemens

further reference is nads to your letier of June 18, 1948, &nc

- subsequent cerrespoRdance relative so your protesi against the action
. dmmnwnmthmmgmtbmofm company and

i making award of & comtract to the General Textile Company on invi-

¥ tation to bid No. &23~0 jssued by that Department for the procure-

, _ment of & guemtity of parachutes,

The imvitation to bid requested bpids for the rwrnishing of
specified type parachutes on two distinct bades or lots, under lot 1
the Govermmunt Lo usbime &1l patent 1iability in comnsction with the
articles roquired, and uader lot 2 the contractur to assume such
1epiiity. 4 tatulation of the bids recaived appesrs as followsy

" Lot 41 Tot #2
5603, 680, g -
610,000, -—

shB.Gm. 666,_300.

--Bk2,520. 660,132"

Tt is your contention ihat aince your' it om lot 1 was the lowesi
vid recaived in respomse to the invitation, the contract properly
shonld have been awarded to your CONDARY. Such scontention sppears to
bobanduponmmmpuononwurpartthat the Government was and is
the owger, or emtitled to the use of, & patent on & aimilar parachute

' 1 of the patented article requssteds that no
_ ’ d U by the United
Stétes or thaty if such claims were asserted and paid, they would not
apount to the differense between your Jow tdd on lot 1 @amd the bid of
the General rextile Mlls, Ine,, on lot 2. ‘

By lstter of July 27, 1948, the matter of your protest was brought
to thg attention of the Seerelary of the Eavy wiih the request that &
sompiste r¥port theréon be eurnizhed this office, In & report duted
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mm 12, 1548, the Savy Baparwub advised this Gffice that the pro-
mutummmtmdmmmhmwdm
' dlitary preparedosss programy that it was conaidered essential that
i ealy parachutes known to perfora setisfactordily should be procured;
xmtmmmucmmwwmmmm
P indfoated that the basebeIl'ty¥pe of parachute requasted was the enly
£ type so far evolved which wis known to be satiafzctory for. the pur-
E poses required by the Msvyj that the likvy Depariment was aware of the
i serious quastion of possible paient ijafringemsnt present in the matters
k. and that in view thersof and of the urgency of the procuremsut and
,,thomnrammpsmmnummmnmmtm-
uwmumt;mrmwm -

It 13, of mms, sxiomatiosthat the Geterminatien of the nature
- and typs of articles or suppliss which will best 11l the nseds of

[ Ve United States iz 2 matter sclely within the pruvince of the admin
£ istrative dspartmento and agencies of the Governmsat, In the present
[ case, it was aduintstratively determined thai the particular type of
J parachute on which bids were invited—to which certaim patemt rights

i were hald by General Textile Mills, Ine.——dest fitied the needs of the
< Gevernmsnt, and that, simce theve uss present & serions guestion of

E possitls patent infringesant, it was doemed in the Lest intersst of

i the Covermment to award a contract thersfor om let 2 of the imwitation
" under the terws of shjch the contractor mld aspune li.ahi.nty for

> auy patent infringesent, -

Im conteniion that award should hive besn mede to you as Yow
[ bdder on lot 1 of the imvitation—~under which basiw the Goverzmant:
, vould have assumed 1iability for sny pateat infringewent--appears
j to be premised on the thowry that agy clais for infrisgement shich
E. wight be required to be padd Ly the United States wmould not amount
;’memeummrlubidonlotlmm bid of the
§. Gameral Textile Wills, Ims. 4nd, for these same ryeasons, you question
i the propristy of the requsst of the Navy Departasat far bida on tha
® basis set forth under 1ot 2 of the imvitstion. Howsver, it is ewi-
t dont that & determination of the poesible liability of the United
;. States for damages for patemt infringement is @ matter nolt subject te
i definite assertainment snd, wnder such circumsiances, is a matter
| properly to. be comsidersd in the evaluatiom of bide. Thas, sven if
f WMds had been submitted on ihe basis set farth in lot 1 ofﬁniwi—
B tation only, it wemld mot follow that your bid, being low from the
. standpolnt of price M,Wmuwbedenda TpTo-
[ sexting the bid »ost advantzgonus to the Govermmeut. Obvicusly, in
4 circumatunces sound practice would reguire & deterwination as .
E to the possible l1sbility of the United States for pateat infringe-
E mgt. A determination that & bid sulmittsd by the pstent omer—~under
I which the tots) cost to the United 3Stutes was definitely established—
k although not the lowest bid a8 to price, repressnted the bid mest
[. idvantageous to the United States, clesrly would affemad justification
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for ths sward of a contract Lo such patent owner when comsideration
is givea to the posyible liability of ihe United States for patent
iafrisgemont in the ovent of award 1o a low bidder who offered no
pratection against patent ianfringement,

In the preeent case it wss aduinistratively determined that the
bld of the General Textils Rills, Ina., while not low from the stand-
point of price, represcuted, upen & consideration of all the various
factors, the bid most adnntlgem to the United States,

In view of the fornening, there appears no proper besis wpon
which this Offios would be warrunted in quu‘ti.omng tnrt.har the sction
of the Navy bcpnrcmt in the matter,
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Conpiraller General
- of the United States,
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