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FILE: Bal87507 DATE: DEG 23

MATTER OF: Protestive Yootiear for Drug EKuforcenant
Aminfatration Agents

DIGEST: Drug Knfersament Adninistration agwmts assigned to
temporary duty in jungle saviywement may ba furnished
protective footwear at Goverunent sspende wmder
section 19 of Occupational Sefety amd Health Act of
1970 4f ruch footwear {s admindistratively datemmined
nacagsary fer safety reasmas ts protast agents fron
jungle hassxds. Such featwier must ba procured in
accordance with applicahile pxocuremsmt statutss and
regulationy title tharetn vesiz in dovernaent; sogd
disposal of such footwear mugt da {n accordencs with
statutas and rggulations governing disposal of Covera-
ment pyoparty, Cf, 31 Comp. Ger, 446,

The Adninistratoyr of tha Drug Bnforcement Adninistm tion (DEA)
has requastsd an advancy decision cu the following two quastious,
Can [RA suploysss cu Temoracy Duty (TDY) 4o what the Administrator
calls "supra-nomasl” aenviroomental conditions be relsbursed for the
costs of procuxzing pretestiva festwsar to operdte in a junyle
egvirensient? If the previous questicn is snswersd affimmativsly,
may titls to the foetwear after usa be vested in the exployes?

The Adainistzator states that the DA sasigns certain of its
agents on & TDY baris mmy from (heir usmal duty stations to operate
{a undordavelopad areas in foreigs countries such as Souih Amsrican
jungles in the Upper Acszon regions and similar environs., DEA has
detazained that 1ts agents s aasigned must be squipped with proper
footwear for protection against sankes, insects, molsture and sixiler
hazards, s expressss the view avea theugh tha clothing itens nesdad
hexs (the footwesr) do not mast the usual definition of ''specipl pro-
tective squipment” as thoss terus aye used in 5 U,5.C, § 7903¥(1970)
such {tess 40 nmet the "definition of items required only by agents
assigoad to specific, womsus) duty, snd not by tha entire work force,”

Titw Adainistrater points cut that the enxctmant of section 19(a)
of the Dccupaticnsl Safety and Health Act of 1970 (OSHA), Pub. L. No,
91596, 29 U,5.C. § (1970), placss responsibility upon tha heads
of Pedarul agenties to--
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"{1) provida safe and hesithful placas sud
corditions 5f employwent, consisteat with tlm
standards sat voder asctiou ¢ of this titls;

“(2) acquive, naintain, ad requitrs the nas
of safety equipamnt, parwosal protective squipment,
and devices veasonably nassvsary ts pretect amplayaes.”

Thoa, the statute saplicitly requires ageucy hoads to provide
reasousbly necessavy pévsocnal pretective eyuipment t3 exployewes shen
naedisl.

Doder cleuve (1) of subsection (3), of section 18,{the sgeacy
safety program must ba consistent with the health and safety atandards
prosstigaved by the Secratary of Laber iz acconiamca vith sactisn 6 of
the act. The Jecretayry of Labor's gemeral standaxd for personal pre-
tostive auipnent was published ¥ay 29, 1971, o 36 Pedatal Reglster
(F.R.) 10500, sdding ssction 1910.1)2\{te title i¥ of the Coda of
Yodarsl Raguiatioas (CFR) 20 oms itom iz & cewprehensive set of oc-
cepations)l safery and haalth standnirds begloning ai 36 F.8. 10466,
aéding part 1910 to 29 CFR.  Subsectien 1910.132(a)/provides, in
purtiasat paxt, as follows:

"(a) ® ® v Protactive equipaemi, iaclmding pevscosl
protective aquipmmt for eyss, foce, heed, and
sxtremitien, protective <lething, remiratexy dwices,
and protactiva shislds and barviers shall ba provided,
ssed, mad mtistsined io a semitary and melisble condition
vharever it {5 nesassary by resson of hasards of processes
or euviromment, chaical hasards, radislogical hamsxds,
ox mochenisal irritsnts eucountered in A msunet capable
of causing injwry o {mpaimment ic tha fwiction of sy
part of tha bedy throwgh adesrption, izhkelstissm or
phyaical ceutact.“

We have besn infermally advised by a reyresantative of DEA that
the feotwenr needed by the employeas sesigned to jwngle regions is a
Mavy duty swmvas, kgh-topped, hHesvily sexreted thick rubber soled

th trestion smfficiemt for climhing vocks sad ambeclments. W

e sdvised thet the feetwear iz censtragted 0 prevant, ov
tha effusts of, a cecditisn keown 43 "inmerzsion feot." The
officiel indicated that immersisc feot, which ocswrs in clircam=
stamces whyre the fest ars frequantly ismersed {n wotsr amd not
sllowsd sufficisut epportanity te dry, say rvesult in the grewth of
s fungss upen the fest, ending in their eventuwal detsriomation. He
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stated that the heavy duly cauvas uppexs on the boets sllov the feat
to 4dry out thus ainimigzing the chenca of ism ageat gatting "Liomersicn
foot” snd Teducing the severity ef cases of the malady otewrx’ .

Under OFHA tha hoad of each Federsl agetcy haa the primary
rropoasibility for Jdatsmining vhat protactive clothing and squipment
is necessary ant should 4o acquired at Oevermment expense [T ves by
its exployeas. The Administrator has deteamined that DRA agenta
asaigned on a TDY basis swey frem their nemsal duty gtetion to operats
in the Amasom rajicos vequira the alwa dessribed protective faotwear
for their safety while carrying cut thair duties, and that in ordar
te most his ohiigntions undev OSMA, suck footwser sheould be providad
te those agends st GCovermmnt mmpense. 3Bxasd on thesa deteminations,
and the perticuiar fastual situation presented, we will not object
te the use of DRA'y apprepriations o pey for soch footwest,, subjast,
however, to what fs set forth below., Cf. 31 Camp. Gen. 4ifat 407-
448 (1972). Having so ruled, we need not consider whether this foot-
wear be considersd “special pmotective equipmaat" uvnde: 5 U.8.C,
§ 7903 1970).

The descrided prytective footwaer datemminad necessary by DEA
should be procured by DEA {n acesrdanca with applicabls procuremsnt
statutes mnd vegulaticns. RMinbursemsnt ts sgeats vho purchased such :
footwesr ou their ewm prior te the Adaiafstrater’s dateminatien that l
agents (3 sasigned) mist be equipped with the feotvear should ba i
teatricted to those wic must use the fovtwaar aftsx the data of the '
suinistrater's detomination sal the amvent theswof shiowld be limited
to ths et ths fovtwar wuld have cest the Cevermmant to parchama. :
Title t» axy fobtwear puid for by DRA will vest, of course, in tha ;
Unitsd Statas. :

The final qusstion concerns tha dispesition of the footwsar,
after use by DRA agents, if DEA detsermines that (e ueed footwear
1s of e value ts the Soverusent.

Feoperty of the Governnmnt deterxminad te by surplus to its needs
muat be disposed of puzsuant to the provisisos of the Fedaral Proporty
and /doinistrative Services Act of 1949, a» soeuded, A0 U,5.C, § 471 ,
8 205, wd inplemeating regulations. 7Tha Fademal Pruperty Mensgemamt :
Regrlaticas (FPMMR) ssbpart 101-45.3 prescride the policiss and cethods
pivimning the dispesition by sxscutive sgencies of persaml proparty
by abindounment or dedtruction. Paragmph 101-43.30)-1 of the FPMR '
providas, in pertinent part, that oo Paderal property shall be abandooad '
by sa sxecukive aguncy-—- "
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"w ¢ * mlose it shall have bemn affiatively fomnd,
18 writing, Wy & duly autherised official of much
ageucy either that (a) swch property bas no coomercisl
value, o (b) tha estimated cest of ita centinued care
and hanidling weild emcesd the estimatad pwiceonds from
ics mals. Such finding shall net be usde by any
o!fuul“drnuy acoowntable for the property coversd

thareby.

Sectiou 101+45,504, of the MR, satitied Abandeoment Witheut Notice,
specifically allows far the abimdeaniot of pmoperty withest notice
wheo such shandooment i in the best intarest of the Covernnment
putoudnt te & finding by an swtherised ageacy efficial that the cou~
timned retemtion of the pwperty antewis the cssvemic benafit to the

Gevernmsat or that the propertty 1s valued at less thwa §100, thus
saising & premptisn thet the absnccassnt witheet netice la Justified

by roasen ¢f the axpense of sentisved bandling ef the property.
tion of the feetwear mmt be {n socordanse with thess snd oty

ether spplicable reguiationa.
The secend quastion is answered acsoriingly,
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