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UNITED STATES GENERAL ACCOUNTING OFFICE
WASHINGTON, D.C. 20548

B-177806 FEB 2 4 1978

Mr. Frank R, Hammill, Jr., Esq.

Coungel, Committes on Science and
Technology

House of Representatives

Dosr Mr. Hammill: o
This is in response to your informal inquiry concerning statutory
mandaiss for assessmanta by the Offica of Technology Aazsessment (OTA).

The Technology Assessment Act of 1972 (Act), Pub. L. No. 92-484,
(October 13, 1972), 86 Stat. 797, 2 U.8.C. § 471 ot aeq. (1978) estab-
lished the OTA whose functions end duties are gtated as follows:

""The basic function of the Office ghall be to provide early
indications of the probable beneficial snd adverse impacts
of the gpplications of technology and to develop othsr coor-
dinate information which may aseiet the Congress. In
carrying out such function, the Office shall:

""(1) identify existing or probable impacts of
technology or technological programs;

'(2) where possible, ascertain cauae-and-effect
relationghips;

''(3) identify alternative technological methods
of implementing specific programs;

''(4) identify alternative programs for achieving
requisite goals;

"(5) make estimates and comparisons of the
impacts of alternative methods and programs;

'"(6) present findings of completed analyses to
the sppropriste legislstive authorities;

'"(7) identity areas where additional research
or data collection is required to provide adequate
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support fer the aasessments and estimates

described in paragraph (1) throagh (5) of this
subgecticn; sad

''(8) undertake such sdditional associsted activities
as the sppropriaie authorities specified under sub-
u‘cm:n’(d) of this section may direct.”" 2 U.S.C.

§$ 472(c).

The Act also provides that:

"Assessment nctivities undertaken by the Office may
be initisted upon the request of:

(1) the chairmaa of sny steading, special, or
select eonunities of either House of the Congress,
or of any jeiat committes of the Congress, sctiag
for himself or at the request of the rankiag minority
member or a majority of the committss members; -

'"(2) the Boaxrd; or

"(3) the Director, in caongultation with the Board. "
2U.S8.C. § 472(d).

The "Board" referred to above is the Technology Assessment Board,
established pursusnt to 2 U.5.C. § 473 ss OTA's managing body.

| Recently, the Congress has enacted legislation requiring the OTA to

| perform certain assessments end to report on them by certain dates.

. For example, section 7 of the Federal Railroad Ssfety Authorisation Act
d l.?‘. Publ LO NO. "-3“ (Jul’ '. l'?‘)' '0 Stlt- "o. “ Ul s-C.A-
§ 421 note, provides:

z "(a) The Oftice of Technology Assessment shall

! conduct s & of the Federal Railroed Safety Act of
1970 (45 U.S.C. 421 ot seq. ) and related Federal laws

| to evaluate their effectivensss in improvisg the safety of

| our Nation's railroads. Such study sad evaluatien shgil

( include, but shall not be limited to--

"{1) a cent-benefit analysis of the ratlrond
ssfety resesxch sad develepment activities under
the Federal Bailrosd Safety Act of 1070 end related
Federal laws;

"(2) an evaluation of trends with respect
to railroad employes injuries and casualties,
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' injuries and casualties to other persons,
eccideunts by type and ceuse, end such other

| data as the Office of Technology Assessment

considers necessary to determine any sigsificant

statisticul relntionahip between safety practices,

ttures, penalties fer viciatien of Federal
rallrood ssfety laws snd regulationa, and eccident
rates;

"(3) s statistical comparison of railroad
sccidents reported by each railroad for the 10-year
period preseding the date of enactment of this Act;

"(4) the cast-benefit and effectiveness of
accidsnt prevention resulting f{rom the methodology
used sad practices smployed by Federsl aad State
railrosd ssiety inspectors ander Federal railroad
salety laws end regulations;

"(8) sn evalustion of safety inspection
activities conducted by the railrosad industry;

"(8) sn evaluation and anelysis of industry
research and development relatiag to railroad
safety smd accidest prevention;

l "(7) a cost-benafit analysis of the various
' Federsl laws and regulations relating to railroad
sslety; and

"(8) the need fcar edditional Federal expend-
itures for impravements in railroad safety.

"(b) The Office of Technology Assessment shall, within
18 months after the date of enactment of this Act, submit a
report to the Congress contsining the results of the gtudy
conducted pursuant to this secticn, together with recommanda-
tiong for sach legislative or cther action as such Office con-
siders appropriate.

"(c) There are anthorised to be appropriated such sums
as may be necessary to carry out the purposes of this section."”

Further, section 10 of the Federsl Coal Leasing Amendments Act of
1875, Pub. L. No. 94-377 (August 4, 1878), 80 Stat. 1080, 30 U.S.C.A.
§ 801 note, provides:

"Ths Director of the Office of Technology Assessment
is suthorised sad directed to conduct a complete study
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of coal leases entered into by the Unitad Stetes under
section 2 of the Act of February 28, 1920 (ccmmonly
known as the Mineral Lands Leasing Act). Such study
shall include sa analysis of all mining activities,
preseit snd potential value of said coal leases,
receipts of the Federal Government from said leases,
snd recommendations as to the feasiblility of the use
of deep mining technology in said leased area. The
Director shgll submit the results of his study to the
Congress within one yesr after the date of enactmest
of this Act.™

You have informally indicated that since the OTA normally con-
tracts for the performance of assessments, rather than performing
them "in-heuse, " a perticuler assessment mandated by law (rather
than undertaken in accordance with normal procedures for instituting
an assessmant pursaeat to 2 U.8.C. § 472(d)) caa severely disrupt
the OTA's program and budgetary plans. You also furnished us with
copies of several memoranda which discuss this problem sad the
legal sad praetieal ramifications of such mandates, and asked that
we review them to provide guidance on:

~-any legal aspects not dealt with in the material presented

--our experience in dealing with specific statutory mandates
for aaditing (i.e., recent trend, frequency, cur apia*oach
and resnlts) :

~~precedents in the executive branch having a bearing cn
this problem

~-possible selutions of a legal or practical nature.

We have reviewed the materials provided and feel that they have
fairly presented the issues involved. However, we do have the fol-
lowing additionai observations.

I

We note that under the doctrine of ressio unius est exclusio
alterius, 2 U.8.C. § 472(d) can rcuon%fi be Interpreted to mean
That only the persons named therein are authorized to initiate assess-
ments. 2A Sutherlaad, Statut Caonstruction (4th ed.), Sec. 47.23.
Farther, such aa interpreta crced by reference to the
legislstive history of H.R. 10243, 82d Congress, which became the
Act. See Conference Cammittee Report on H. R. 10243, H.R. Rep.
No. $2-1438, 8, and Report of the Senate Committee on Roles and
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Adminigtration, S. Rep. No. $2-1123, 3 aad 20. However, as dis-
cussed below, this shonld not be taken to mesa that the entire
Congress caanet by statute direct aa ssseasment.

¥ ¢ also note that while 2 17, 5.C. § 473{3) maken ciear who is
suthoriged to request assessments, it is sileat as to whether a reguest
mode thereander is required to be performed or m discretionary
with the OTA. Nothing ia the Act requires the conclapien that all such
reguests be considered an mandatory. Furthermore, 2 U.5.C. § 475
provides, later slia, that:

“The Office shail have the authority within the
limits of available %%ntim to do all thiags
aecCessary to carry ¢ provisicos of this chapter
[Act] iaclading, but withoat being limited to, the
authority to--

x * * » *®

"(8) prescribe such rules end regulations as it
deems Decessary souruing the operation and orgsniza-
tiem of the Office.” (Emphasis sopplied. )

Thus the OT 2 was expected to pericorm its functions within the
limits of avallsble appropriationa. That Coogress was aware of the
problem of reacurce ailocatioa is demoastrated ia the Con:mittes Print
of the Staff Study of the Sabeamriittee ¢ Comuputer Services, Senate
Committee ¢a Rules and Administration, $3rd Cong., 2d Sees. 51-55
{tiov. 1, 1872) (olfered as a supplement to S. Rep. No. $2-1123, supra,
but issued after the engctment of Pub. L. No, $2-484), diseussiag %c
operatiensl concepts for implemeating technology assessment. Specifi-
cally, pages 53-54 addvess the matter of the OTA!s selection of assess-
ment insnce, atating:

"One of the most difficuli tagks to face ibhe OTA is
the choice amang esailidste issues of techaoliagy to be
::‘uucd. and the scope and intensity of the assessment

ort.

"philogophicsily, the probiem is a le one. If
cne assumes that n typical assessment cost in the
rango of $100, 000 to §1 millica and the OT A has $3
millico to invest in assessments, it bas the choice of
periormiag three major ones or 30 smailer anos, or
somethiag ia betwoea. The probability is that issues
raiging the most iatease controversy will be the most
urgent caadidsiea, but they will also be the most costly
to assess. They are alao likely to yield the least accept-
ablo resuits because of their controrersial nature.
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Converaely, technologies having a long-range future
impaci can be assessed over a ltager time frame, at
a lower total cost, snd could be expected to provide
more credible aad politically acceptshle resnits.
Judged an the basis of cost-benefit criteria alone,
thege latter kinds of agsessments would be the most
officient use of resources.

"Developing an accepted set of criteria for securing
candidate assessmeats is more than an abstract exercise.
Sirong forces within and outside the OTA would be brought
to bear on initiating or inhibiting specific assessments and
for shapiag the directions of those chosen for action. An
explicit and clear set of criteria developed in advance of
suthorising the first assesament would gseem to be a wise
priority action for the OTA.

"One cangideration within these criteria is the avail-
ability of a study team having competence to condnet an
assessment study to the depth and breadth required. A
function of the OTA staff, presnmahly, would be to as-
semble a roster of gsuch teams, with sn evsluation of
their competence in this new field of research, and to
maintain this rogter up to date. This is a congiderable
task, in view of the characteristic mobility of the kinds
of people involved.

"Another task in which the OTA staff might usefully
serve would be to analyze the leading candidate issues
as to the kinds of aaalytical methodologies of aseeesment
that might be apperapriate, aad to prepare descriptions of
the required analytical steps and kinds of information
the assessment would require. Methodological require-
ments would provide ane source of guidance in determining
whether the issue could feasibly be assessed snd which
teams were best equipped to do the work. This iaforma-
tian would slso be us in drafting requests for proposal
to be seat, lster, to a selected number of prospective
contract bidders, both public and private.

"Another problem involves scheduling. Technology
issues should be selected for ssseasment so that they
will not all be completed at the same time and overload
the analytical espacity of the OTA staff. A hump in
assessment deliveries would slao impose a heavy burden
an the evaluation functiona of the OTA. Other practical
considerstions are the time available to the Congress and
its standing caanmittees to censider OT A reports, and the
question of how to make public the large amounts of OTA
information that are certain to be generated. "
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Therefore, to the extent that the OTA is expected to determine
priorities among variovs assessment issves regquested under 2 U, S5.C.
§ 472(d). its performance of any particular assessment may be deemed
discretionary. Furthermore, such determinations, based on budgetary
limitations, may result in lower priority agsessments not being perform-
ed or being performed later than originally scheduled. While we recog-
nize that the language of 2 U.8.C. § 472(cK8) is mandatory in nature,
we think its intent is to provide the basis for persons authorized to
request assessments, to ask for information not included within the
scope of the other seven paragraphs of subsection {(c}. While OTA
certainly has to include such statutory requests in its work plans, it
does not necessarily have to perform them in lieu of or ahead of other
higher priority assessments.

We do not think the Congress by law can effectively prohibit itgelf
from directing the OTA to perform assessments, thereby leaving the
determination of which asgeassments to perform solely to the OTA., Any
such attempt would not be binding on a subsequent Congress, or indeed
on a later enactment by the same Congress. The Congress could, how-
ever, in its next appropriation for the OTA, make it clear that the funds
are to be allocated in accordance with the priorities determined by the
OTA.

i

The only situation where we have specifically addressed the problem
of performance of congressionally mandated functions by executive branch
agencies in the light of resource availability is our opinion B~1599883,
September i, 1877. There was an apparent conflict between programs
established by the Eleciric and Hybrid Vehicle Research, Development,
and Demonstration Act of 1976 and Committee action on the fiscal year
1978 Energy Research and Development Adminjistration (ERDA) appropri-
ation. The committees had reduced ERDA's budget request and the result-
ing lump sum appropriation was sufficient to support either statutorily
mandated program but not both. We held that the available funds should
be applied first to satiasfying the statutory program which required speci-
fied actions be taken by specified times, with the balance, if any, being
allocated to the program which was also mandated, but in more general
terms.

Judicial involvement in agency failures to perform mandated
functions has generally been stimulated by refusals to expend funds
for auch programs which were otherwise available, i.e., impoundment
cases. The gituation is different where there are né funds available to
perform the mandated program. However, while appropristions may be
currently unavailable, once made available, the mandated assessments
are to be performed, Current impogsibility is not total relief from the
law's requirements and does not gerve to repeal them, It merely fore-
stalls compliance.

-7 -



B-177806 322

Although a contract to perform every aspect of a required assess-
ment would be improper when available funds are inadequate to cover
the entire performance, 41 U.8.C. § 11, 48 Comp. Gea. 494 (1968),
where time does permit, the agency might seek to identify those aspects
of s mandated sasensment which could be performed ia their entirety
from currentty available funds and then contranct for their performance
only. Other aspects could be contracted for when other appropriations
later became available.

Because of GAO!s in-house capability to perform audit reviewa and
evaluations, we pOssess more flexibility in reallocating reacurces to
perform a required review. We could, fer example, tranafer personnel
working on nonmsndatory reviews to reviews reaquired by law. The OTA
which generally contracts outside the agency for technology assessments
might find itself in a situstiooc where most or all of its funds have been
obligated under contracts for the performance of nonmandatory asaess-
menty in a given fiscal year, and then, as a result of new legislation,
being directed to perform an edditicmal agsessment during that same
fiscal yesr. We doubt that the Congress would expect the OTA to
terminate its existing contracts { #ith sny funds remaining after payment
of termination conts being applied towards the required assessment).

It is conceivable that in some gituatione, ststutory requirements
could be stated in very broad thuage which, if literally interpreted,
might exhaust OTA resources before it could provide all that was
required by the law mgndating the assessment. In such a situation,
the OTA should advise the congresnional committees responsibie for
the requirement that it could address only the most important issues
idsntified as concerns of the Congress. The committees in turn
could sdvise the OTA as to erhether it had correctly determined which
issues were of fondsmental importaace to the Congress.

Perhaps the problem can be aviided at the outset if, in comnment-
ing on sny proposed legislation mandating an assessment, OT A explains
the difficulties such a requirement might cause, and offers solutions
or alternatives. For examnple, in our cornments to the House Com-~
mittee cn Science sad Technology, B-178726, December 18, 1875, on
H.R. 8055, 94th Cong., which if enacted would have been cited as
the "National Commitment to Energy Independence Ueing Solar and
Geothermal Energy Act of 1975 we pointed out that:

"Subgection 50i(e) of the hill gtates thut, no later
than September 30 of each year, the General Accounting
Office shall report to Congress on evaluations of the
progress of each program toward the goals specified,
the expeoditures of funds and related obligationn, and
the performance of the Administrator snd his stail.

The General Accounting Office hag specific authority
under section 308 of the Energy Reorganisation Act,
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.!'_“.E;.h sddition to its general functiensl aathcrity
0 m sadits of ERDA's activitiea and programs;
however, if it is determined that a specific require-
ment far audits by the General Acceusding Oftice
should be included, we believe that the periodic re-
porting requiremment in gobsectioca 501{e) should be
deleted so that the Compiroller General wouid bave
the flexibility to determiae the scope aad freqaency
of gudits snd the timing of his reports to the Congress.
Such flexibility is needed to inaare that the available
msspower resources of the General 2ccomnting Offiee
cas be used to maximum sdvsatage. "

This statyment reflects our posgitios an mandatory recorviag audit
raview and reporting requirements via a via the General Accooating
Office. See also cur camxmants on LK. 1704, 05th Ceng., B-98083,
June 20, 1977; H. R. 4882, #5th Cong., BR-168170, August 8, 1977;

8. 521, 04th Coeg., B-1743i8, August 28, 1970; and H.R. 1618, 94th
Cong., B«1708%, August &, 1875. Where OTA is aware that the
Coagreas ia seriomaly coasidering adopting a maadatory assessinent
requiremest, it might refrain from uadertsking some diacreticanry
assessment in order to assare harviag funda araflable to perfeym the
required ssasesament. Thus a closer monitoring ef pendiag con-
gresaionsl sctites might aid ia resource allocating.

While involvement prior to pasasge of legislatioa may infloence
the deeision by Coogreas on whether to adopt auch measures, as
can be seen from the followiag list of mandaiory audit review and
evalaation requirements spplicable to thiy Office, there has been
on incresse ia the number of saeh provisions adopted by the Con~
greas over the past ten years. This list ia not agcesasrity complete
ns it includes snly those laws calling fer a specific sudit review or
evaluation of a nonrecurring nature to be performed by a specified
date. For a Govermment-wide compilation of recurring reporting
reqairements, see e1r directory entitled "Bequirements for Recur-
riag Reports to the Coogress, ' 1877 Congresaioaal Sourcebook Series,
PAD=77-81 {eopy eniclosed): nee pp. 103~199 for the requirements of
this Office in perticular.

Def{eose Production Act of 1050, as amended, sec. Ti8,
Required date: Jsnuary l, 1970
Report date: Jsnoary 18, 1870, R-39815

Armed Forces A tion Authorization Act, FY 1576,
Pub. L. Ko. 91-171, sec. 499, November 19, 1988,
83 Stat. 208.

Required date: December 3l, 1970
Report date: March 17, 1971, R-156808
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Comprehensive Health Manpower Training Act of 1971,
Pub. L. No. 82-157, sec. 204, November 18, 1971,
85 Stat. 462
Required date: November 18, 1972
Report date;: November 20, 1872, B-184031(3)

Federal Water Pallution Control Act Amendments of 1872,
897 ‘
Required date: Octoberl, 1873
Report date: January 16, 1974, B-166506. 38

Child Nutritiou Act of 1966, as amended, section 17(e),
42 U.5.C sec. 1786 (Supp. IV, 1974)
Required date: preliminary report - October 1, 1874;
final report - March 30, 1375
Report dates: preliminary report - December 18, 1974,
B-178894; final report not prepared (Congress was
adviged that {inal report would not meaningtully expand
on preliminary report. )

Small Business Amendments of 1874, Pub. L. No. 93-386,
sec. 13, August 23, 1974, 88 Stat. 750
Required date: February 23, 1975
Report dates: 1975-197¢, B-114835

Veterans' Administration Physician and Dentist FPay Compar-
ability Act of 1975, Pub. L. No. 84-123, sec. 4(s) and (d),
Oct. 22, 1875, 88 Stat. 673-4
Required dates: August 31, 1976 and March 1, 1877
1Rsci’.;‘]:«::rt dates: B-133044, August 38, 1876 and March 3,

7

Public Works Employment Act of 1876, Pub. L. No, 94-369,
sec, 215(a), July 22, 1876, 99 Stat. 1010
Required date: July 27, 1877
Report date: July 27, 1877 and November 29, 1877.
Other gupplementsal reports in process, B-146285

United States Soldiers' and Airmen's Home Study, Pub. L.
No. 94-454, sec. 3, October 2, 197§, 80 Stat. 1518
Required date: Augustl, 1877
Report date: Augustl, 1977, B-118724

Public Health Service Act, as amended, sec. 1314, 4Z U.5.C.
§ 300e-13
Required date: June 30, 1878
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United States Grain Standards Act of 1976, Pub. L. No.
94-582, sec. 8, October 21, 1978, 90 Stat. 2874
Required date: October 21, 1978

National Productivity and Quality of Working Life Act of
1975. Puh- Lo NO. 94‘13'. aec, sa' Ho‘embu- 23. 1975.
89 Stat. 742
Required date: November 28, 1078

Comprehensive Study of Claims Under Title XVIII of the
Social Becurity Act, Pub. L. No. 85-142, sec. 12,
October 25, 1877, 91 Stat. 1197
Reguired date: July I, 1978

Trade Act of 1974, Pub. L.. No. 93-818, sec. 280, January 3,
1975, 88 Stat. 2040
Required date: January 31, 1980

Tmc Sllbltllleel Contrd Act. Pub. L. No. 94"469. sec, 25.
October 11, 1978, 20 Stat. 2046
Required date: 8 months after date of submisgion of EPA
n;d;:)nniﬁcttion Stady to the Congress {(maximum July 1,
197

Although we have not always been able to furnish a report by
the required date due to lack of rescurces, in no case have we
ever been unable to undertake and fulfill a reporting requirement
mandated by law.

We hope the foregoing information is of some agsistance to you.
Sincerely yours,

Paul' G. Demb 1ing

Paul G. Dembling
General Coungel

Enclogure



