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General Accounting Office
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October 1, 1996

The Honorable Don Young
Chairman, Committee on Resources
House of Representatives

Dear Mr. Chairman:

The attached legal memorandum responds to your request for our assistance in
determining whether funds disbursed to The Nature Conservancy (TNC) by the
National Oceanic and Atmospheric Administration (NOAA) under cooperative
agreement award number NA370M0122 and by the National Fish and Wildlife
Foundation (NFWF) under grant number 94-013 have been used appropriately.
These awards provided funds to TNC to promote public awareness and support for
the Florida Keys National Marine Sanctuary. In conjunction with this review, as
agreed with your staff, we have also examined TNC's compliance with record-
keeping requirements under these awards, and the monitoring of TNC's compliance
with the terms of the awards by NOAA and NFWF.

In responding to this request, we analyzed documents relating to the NOAA and
NFWF awards provided to us by the Committee, by TNC, and by NOAA and NFWF.
We also interviewed a number of individuals who we believed could provide
relevant information, including employees and former employees of TNC, NOAA,
and NFWF, and obtained the official views of TNC, NOAA and NFWF on the issues

raised.

As discussed in the enclosed legal memorandum, we conclude that costs associated
with certain activities engaged in during the course of the NOAA award by a TNC
Public Affairs Manager whose salary was paid in part by the award constitute
lobbying costs that are not allowed to be charged to federal awards under Office of
Management and Budget (OMB) Circular A-122. These activities included an
attempt to prevent a local referendum on the Florida Keys National Marine
Sanctuary Act and attempts to influence federal and state legislation. The only
contemporaneous report on the work done by the employee under the NOAA award
indicates that costs associated with certain of these unallowable activities were
being charged to the federal award. However, as long as TNC can now establish



that it had allowable costs under the award totaling the full amount of the awarded
funds, it is not required to reimburse NOAA for the unallowable costs.

With respect to the NFWF award, we found that a TNC employee whose salary was
funded by the award and who was supervised by the Public Affairs Manager,
engaged in grassroots lobbying, the costs of which are not allowable under OMB
Circular A-122. While we cannot determine the specific amount expended on the
unallowable lobbying activity, it does appear to have been small and commingled
with proper expenditures so as to make the recovery of these funds impractical.

We also found, with respect to the NOAA award, that TNC did not comply with
certain relevant record-keeping requirements. Further, we found that NOAA did not
adequately monitor TNC's activities or its compliance with the terms of the award

during the award period.

Finally, with respect to NFWF's monitoring of the TNC grant, we conclude that
incomplete reporting by TNC made detailed monitoring by NFWF very difficult.

We trust that this is responsive to your request.

Sincerely yours,

Robert P. Murphy
General Counsel

Enclosure



LEGAL MEMORANDIM ,
T nallowable Expendirure of Federal Funds for Lobbving Acrivities
I'nder OMB Circular A-122

This legal memorandum addresses whether funds disbursed to The Nature
Conservancy (TNC) by the National Oceanic and Atmospheric Administration (NOAA
under cooperative agreement award number NA37TOMO0122 and by the National Fish
and Wildlife Foundation (NFWF) under grant number 94-013 were improperly
expended for lobbying activities in violation of Office of Management and Budget
Circular A-122. It also examines TNC's compliance with recordkeeping requirements
under these awards and monitoring of TNC's compliance with the terms of the awards
bv NOAA and NFWFE.

BACKGROUND

The federal financial assistance awards at issue here provided funding for The Nature
Conservancy's Florida Keys Public Awareness Program. NOAA Award number
NA3TOMO122. dated July 16, 1333, provided 316,000 (515.000 for salary and 31,000 for
benefits; for a "Public Affairs Manager’ for the Public Awareness Program during the
period June 1. 18993 through February 28. 1994.! The Public Affairs Manager's annual
salarv during this time period was $30.800. TNC paid the remainder of his salary.”
The Public Affairs Manager's job description required him to develop a comprehensive
program to build an effective constituency for The Nature Conservancy’'s conservation
objectives in the Florida Keys.

NOAA provided funding for the TNC Public Affairs Manager under its National Marine
Sancruaries Program. The purposes of the National Marine Sanctuaries Program are,
among other things, to enhance public awareness, understanding, appreciation and
wise use of the marine environment. 16 U.S.C. §1431(b)(4). According to NOAA, the
TNC Public Affairs Manager was funded by NOAA to promote public awareness and
appreciation for the Florida Keys National Marine Sanctuary, which was established by
Congress in 1990. Florida Keys National Marine Sanctuary and Protecdon Act, Pub. L.

No. 101-805. 104 Star. 3089 (1990).

‘NOAA Award number NA37T0MO0122 also included $28.100 for a Cooperative Volunteer
and Ourtreach Program. As agreed with your staff, we have focused our review
exclusively on the Public Affairs Manager portion of the award.

“Although TNC paid part of the Public Affairs Manager's salary during the award
period, the award agreement did not require it to do so: thus. the award was not a
‘cost sharing’ or "matching fund" agreement.



Close to the end of the time period funded by the NOAA award, The MNature
Conservancy obtained grant number 24-013, dated December 23, 1993. rom the -
National Fish and Wildlife Foundation® for the Florida Keys Public Awareness
Program. The initial grant period. December 1, 1993 through November 30, 1594, was
eventually extended. on December 5. 1294 and March 29, 1995, through March 31.

895" The TNC Public Affairs Manager was named as the designated project officer.
e purposes of the grant were to:

C
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‘1, assure that Florida Keys residents and tourists have exposure o
current conservation information and opportunities relating to the Florida
Kevs ecosystem.including the reef track and Florida Bay; and 2 work
with local communities. non-proiits. businesses. individuals and
governmental enttes to develop support for the Florida Keys National
Marine Sancruary ...

NFWFE provided 325,000 in federal "matching" funds for salaries and benerits under the
grant. The Nature Conservancy raised 330,000 in "challenge" funds from ourtside
sources. to make a total grant of 375,000.

It is the costs for activitdes of the former TNC Public Affairs Manager under the NOAA
award and ror an activity of a former TNC employee supervised by the Public Affairs
VManager under the NFWTF award that are the subject of this review.

LOBEYING RESTRICTIONS IN CIRCUTLAR A-122

Both the NOAA cooperative agreement and the NFWF grant agreement explicitly
require compliance with Office of Management and Budget Circular A-122. "Cost
Principles for Nonprorit Organizations.” Circular A-122 establishes uniform rules for
determining whether costs incurred by nonprofit organizations under federal grants
and cooperative agreements can be recovered from the federal government.

“The National Fish and Wildlife Foundation is a charitable and nonprofit corporation
established by Congress. National Fish and Wildlife Foundation Establishment Act,
Pub. L. No. 98-244, 98 Stat. 107 (1984). Among its purposes is to undertake activities
that will further conservation of fish, wildlife and plant resources. 16 U.S.C.

$ 3701(0)(2". NFWF receives federal funds under the Department of Interior
appropriation. It is authorized to use these funds to match contributions made to the
Foundation by nonfederal entties. 16 U.S.C. § 3709.

“No additional funds were provided in these extensions.

"Circular A-122, Cost Principles for Nonprofit Organizations. 45 Fed. Reg. 16022
f Tl OTQRNO,

"\-JU*J 3. lgbU,
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agrapn B2l of Attachment B to Circular A-122 contains lobbying restrictions.” It
five cartegories of lobbying actvides that are unallowable for reimbursement.
\ese categories include: (1) attemprts to influence the outcomes of elections or
referenda: 2 SUDPOIT OI entities such as campaig: organizations and political action
committees: (3} direct lobbying of Congress and state 1egzslamres to influence
legislation: '4) grassroots lobbving; and /3) legislative liaison activities.

J R4

The Circular A-122 [obbying restrictions were promuigated in order to establish
comprehensive, government-wide cost principles to ensure that nonprofit recipients of
federal financial assistance awards do not use appropriated funds for lobbying
actvities.  These lobbying restrictions were imposed on nonprofit award recipients in
order 1o erfectuate for these enurties the longstanding policy of the federal government
that rederal funds should not be used ror lobbying purposes. > This policy has been
embodied in both civil’ and criminal laws™® restricting the use of appropriated funds
for lobtying purposes. The lobbyving restrictions of Circular A-122 also serve to clarify
the standards for determining which acrvities by nonprofit award recipients constitute
unallowable lobbying, so that nonprofit entities know in advance what is allowable.
and so that federal agencies may avoid being in violaton, albeit indirectly, of
anti-lobbying appropriations riders."

Principles for Nonprofit Organizations: Lobbying, 45 Fed. Reg. 18260 (Apri 27,

1 Fed. Reg. ar 18262.

See id ar 15264

I)

Z.. the appropriation from which the NOAA funds at issue here were awarded.
Departments of Commerce, Justice and State, the Judiciary and Related Agencies
Appropriations Act. 1993, Pub. L. No. 102-395, § 601, 106 Stat. 1828, 1872 (1992) ("No
part of any appropriation contained in this Act shall be used for publicity or
propaganda purposes not authorized by the Congress") and the appropriation from
which the NFWF funds at issue here were awarded, Department of the Interior and
Related Adencies Appropriations Act, 1994, Pub. L. No. 103-138, § 303, 107 Stat. 1379,
1413 1383% ("No part of any appropriarion contained in this Act shall be available for
anv acamn or the publication or distribution of literature that in any way tends to
promoie public support or opposition to any legislative proposal on which

congressional action is not complete.")
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NOAA ACTIVITIES

While many of the Public Affairs Manager's activities during the time period of the
NOAA award appear to have been consistent with the purpose of the award, certain
actvitles raised questions concerning TNC's compliance with the lobbying restrictions
of Circular A-122.  As discussed more fully below, TNC's Public Affairs Manager did
not segregate his time during the period of the NOAA award between work done for
NOAA and work done for TNC. Because the available employee time records do not
allow us to distinguish between activities funded with federal money and activities
funded with TNC money, we consider here all activities engaged in by the Public
Affairs Manager during the NOAA award period.

[n three respects, discussed below, we conclude that costs associated with activities
oI the then-Public Affairs Manager constitute lobbying costs that are not allowed to be

charged to the award under Circular A-122. In two other respects. we conclude that
costs did not consurtute unallowable lobbying costs. -

Opposing Referendum

The then-TNC Public Affairs Manager's NOAA Performance Report for the Quarter
Ending September 30. 1993 states that the Public Affairs Manager:

‘Developed and directed plan to counter opposition's push for a
county-wide referendum against the establishment of the Sanctuary.
Recruited local residents to speak out against referendum at two Board
of County Commissioners hearings. Organized planning conference call
with members of the Center for Marine Conservation, the Wilderness
Society, and the Nature Conservancy to discuss plan. Plan was
successiul in blocking rerferendum (a 3-2 vote), and generated many

“The first instance where we found no unallowable lobbying was in connection with
the then-Public Affairs Manager's statement on a performance report to NOAA that he
drarted certain Congressional testimony and assisted in the preparation of other
Congressional testimony. We concluded that this activity did not constitute
unallowable lobbying because we found that the only testimony that even arguably
advocated legislation was not drafted by the Public Affairs Manager. The other
instance which we found not to consititute unallowable lobbying was a July 22, 1993
Memorandum from the Public Affairs Manager to a staff member of the Subcommittee
on Oversight and Investigations of the then-House Committee on Natural Resources.
Although the memorandum argued that a provision of federal law should be amended,
the memorandum falls within an exception in Circular A-122 for technical and factual
presentations of information prepared in response to a documented request from a

Member or cognizant staff person.
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positive articles and editonals using many oI the messages discussed
‘sic] in plan.”

The ?’ blic Affairs Manager told us that the "plan” he developed with the other groups
listed in the performance report consisted ofra number of tasks, most of which he
does not recall at this time. The one task he could recall was to contact local
esidents to urge them to speak in opposition to the referendum at two Board of
Counry Commissioners meetings. The Public Affairs Manager can only recall now the
name of one person whom he contacted to speak. but this individual denies that the
Public Affairs Manager ever asked him to speak against the referendum. Contacting
individuals to speak is the only acuvity the Public Affairs Manager recalls having
ngaged in to oppose the referendum. However, the 'plan’ to oppose the referendum
consisted of a number of tasks. of which this was only one.

L

([)

The Monroe County Board of County Commissioners in the Florida Keys considered
whether to hold the referendum on September 28, 1993. A motion was made to adopt
a resolution providing for a vote in the November 1394 election on the following

statemernt:

"The Congress of the United States shall be urged to rescind the Florida
Revs National Marine Sanctuary Act, with all potendal funding for that
act 1o be diverted to the restoration of quality waters in Flonda Bay.'

The rasolution further stated that Congress would be asked to suspend immediately
the implemenration of the Florida Keys National Marine Sanctuary Act pending the
outcome of the referendum. Finally. the resolution instructed the County Clerk to
send copies of the resolution to the President and Vice President or the United States,
the Secretary of Commerce, the Governor of Florida and state and federal legislators.
The motion to adopt the resolution railed.

Tre principal question here is whether costs associated with the TNC Public Affairs
\Ianag r's activities with respect to this proposed referendum were unallowable

pying costs under Circular A-122. Under paragraph B21.a.(1) of Circular A-122,
costs are unallowable if they are associated with

‘ajtternpts to influence the outcomes of any Federal, State, or local
election. referendum, initiadve. or similar procedure, through in kind or
cash contributions, endorsements, publicity, or similar activicy;"*?

e pfe' mble to the Circular A-122 lobbying provisions states that the phrase "attempt
o' 'requires intent or conduct with the reasonably foreseeable consequence” of

ecul

-,
~

“13 Fed. Reg. at 18276.
B-274787

Page 3



producing a particular action. 43 Fed. Reg. at 18269. Paragraph B2l.a.(1) provides
rhat the costs for attempts to influence the outcome of a rezerendum are unatiow able
i conducted "through In kind or cash contributions. endorsements. publicity or similar
actviey.”

Here. the Public Affairs Managers admission that he developed and directed 2 Dlan
eren

to counter the push Ior a rerferendum ciearly demonstrates intent to prevent th

referendum rrom occurring. We aiso believe that the actions he documented in his

foP S w

perrormance report—recruiting local residents to speak against the referendum. w mcn.

ric

[]

along with the rest of the "plan’ generated articles and editorials—meet the terms ¢
paragraph B2l.a.(1l). Plainly, these activities were undertaken with the intent of
preventing the referendum from occurring. The acuvities can fairly be characterized
as negative endorsement or publicity.

The Nature Conservancy raises a question of whether the fact that these acrtivities
were not. in a literal sense, attempts to influence the outcome of the referendum. but
rather. an erfort to prevent the referendum from taking place at all, renders the costs
assoclated with these activities allowable, not unallowable, costs. As discussed below.
we are persuaded that these costs are unallowable under Circular A-122.

The Nature Conservancy argues that the Public Affairs Manager's efforts were not an
attempr to influence the outcome of a referendum because only when a martter is
piaced on the ballot in an election does the matter become a referendum. There is no
discussion In the lobbying provisions of Circular A-122 of the point in the referendum
process at which this prohibition becomes operative. However, regularions under the
[nternal Revenue Code. from which this provision was derived, provide some

gxﬂda

Paragraph B.2l.a.(1l) was derived from two sources in the Internal Revenue Code.

43 Fed. Reg. at 30870 (Nov. 3, 1983). “[Iinterven[ing] in any political campaign on
behalf of any candidate for public office" is prohibited by 26 U.S.C. § 501(c)(3). In
addition, for purposes of defining "influencing legislation,” the Internal Revenue Code
defines 'legislation” to include "action with respect to Acts, bills, resolutions or similar
items . . . by the public in a referendum, initiative, constitutional amendment, or
similar procedure.” 26 U.S.C. § 4911(e)(2).

The Internal Revenue Code regulations provide that the lobbying communication used
for ‘influencing legislation" must refer to "specific legislation,”"* which is defined. in

Laidld

part. as follows:
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'In the case or a referendum, ballot initiauve. constitutional amendment. or
other measure that is placed on the ballot by petitions signed by a required-
number or percentage of voters. an item becomes 'specific legisiation’ when the
petition is first circulated.

Thus. under the Internal Revenue Code regulations. one can influence a referendum
sven Derore it 1s put on the ballot. Similarly, nere. we believe efforts to prevent a
referendum from occurring in the first place—through, among other things. the Public
Affairs Managers ‘plan” to achieve that goal—consttute an ‘attempt{] to influence the
outcome]' of a referendum. Accordingly, costs associated with the TNC Public
Affairs Managers acuvities in attempting to prevent the referendum from occurring
were unallowable lobbying costs under Circular A-122 B2la.(1).*

Conracrs wirh Florida Srate Senator

A Septemper 3. 1583 document provided to us by The Nature Conservancy from the
then-TNC Public Affairs Manager to "WQJAG [Water Quality Joint Action Group]*
Members' advised the group thart a Florida State Senator had agreed to attend their
September 29th meeting. The document further states that the Senator:

<

26 C.F.R. § 36.4511(d)(1)(ii).

“The legal opinion submitted by The Nature Conservancy characterizes the Public
Affairs Manager's actions as an attempt to influence local legislators. The legal
opinion correctly points out that influencing local legislators concerning local
legislation is not in itself proscribed by Circular A-122. However. the sorts of local
lobbying Circular A-122 seeks to protect are "contacts with local officials that are vital
to carryving out grants and contracts—for example, obtaining zoning changes, police
protection or permits.” Proposed Revision of Circular A-122: Cost Principles for
Nonprotit Organizations; Lobbying and Related Activities, 48 Fed. Reg. 50860, 50865
(1983). Here, the "legislation" involved does not concern a local matter such as
zoning. burt instead involves a national issue of whether federal law should be
amended. Moreover, even if Circular A-122 does not per se prohibit attempts to
influence local legislators concerning local legislation, we believe Circular A-122 does
proscribe such efforts if they constitute the means by which the outcome of a
referendum is influenced.

“The Water Quality Joint Action Group consisted of organizations in the Keys that
were attempting to preserve the ecosystem and restore habitats in Florida Bay and the
Keys by restoring fresh water flows from the Everglades and eliminating local sources
of pollution. TNC's Public Affairs Manager was coordinator of this group.
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‘was recently appointed Chairman of the Community Affairs Commuittee.
We need this committee s support for land acquisition in the head-waters -
of the Taylor Slough."

The Public Affairs Manager told us thar the quoted portion of the September 3. 13383
document rerers o potental state legisiation.

According to the Public Affairs Manager, prior to meeung with the Senator. he did not
know the Senaror's positon concerning public acquisition of lands in the head-waters
of the Taylor Slough. He also told us that he stated the Water Quality Joint Action
(Group s position favoring such land acquisition at his meetings with the Senator. The
Public Affairs Manager's TNC supervisor conrirmed that he had done so. as did the
Senator. [n ract. according to the Senator. the Public Affairs Manager expressed his
support for public land acquisidon and discussed potential state legislation to enable
such iand acquisition. Shortly arfter these meetings. on February 8. 1994, the State
Senator co-sponsored the Florida Bay Bill. which authorized the expenditure of up to
325 mullion In state funds for the purchase of these lands. This legislation was signed

into law on May 3, 1994.°®

As discussed above, under Circular A-122, costs are unallowable if associated with
"fajny artempt to influence . . . {tthe introduction of Federal or state legislation . . .
through communication with anv member or employvee of the Congress or state
legislature . . .' Circular A-122, B21.a.(3), 49 Fed. Reg. at 18276. As noted earlier,
according to the preamble to the Circular A-122 lobbying provisions. the phrase
"attempt to means "intent or conduct with the reasonably foreseeable consequence of
iniriating legislative action . . . ." 43 Fed. Reg. at 18269.

In our view. the Public Affairs Manager's actions setting up a meeting with an
incoming Chair of the state legislatve committee with jurisdiction over the relevant
land acquisition, with the express purpose of gaining that Committee's support, and
communicating his group's position favoring acquisition of public lands through state
legislation to the State Senator who later co-sponsored legislation to acquire the lands,
leaves little doubt that the Public Affairs Manager engaged in "conduct with the
reasonably foreseeable consequence of initiating legislative action" under Circular
A-122. In these circumstances, we conclude that costs associated with the Public
Affairs Manager's contacts with the State Senator concerning public acquisidon of
lands in the head-waters of the Taylor Slough constituted attempts to influence the
introduction of state legislation and were unallowable lobbying costs under Circular

A-122.

1994 Fla. Laws ch. 94-115. 3§ 6. 7.

Page S



Lerrer 10 17 S, Represenrarive

On Decemper 16, 1893, the then-TNC Public Affairs Manager wrote a letter to a United
States Representative from Florida on behalf of the member organizations of the
Quality Joint Action Group, one of which was TNC. The lerter stated that that
Miami Herald had characterized the Congressman as having changed his position
on The pudlic acqusition of land in the headwaters of Taylor Slough. which the writer
viewed as critical to the restoration of Florida Bay.

The Miam: Herald article referred to in the letter stated that during the previous
monin the entire Florida congressional delegation. including the Congressman to
wnom the TNC letter was written. had supported a bill that passed the House and that
provided 217.4 million to assist in the purchase of three pieces or Everglades land.
including an area called the Eight-and-One Half Square-Mile Area.”® However,
according o the article. three members of Congress. including the Representative to
whor the TNC letter was written. no longer supported that pending proposal because
of public opposition from residents of the Eight-and-One Half Square-Mile Area. ¥

The Public Affairs Manager's letter requested a clarification of the Congressman'’s
position, stating, "We know you have been supportive of efforts to restore Florida Bay.
We hope yvour commitment to this issue remains firm.” Finally, the letter
recommended that the Congressman attend that night's Army Corps of Engineers
puplic hearing on the Everglades ecosystem "in order to clear up any misinformation’
abour his position.

Thar night. according to a news article, an aide to the Representative read a letter at
the Army Corps of Engineers meeting to clarify the Congressman's position, stating
thar -he Representative had not changed his position that the land needed to be
bought.

[n our «1ew. costs assoclated with the preparation of the TNC Public Affairs Manager's
Decerber 15. 1993 letter to the Congressman are unallowable under Circular A-122,
Paragraph B2la.(3). That paragraph declares unallowable the payment of costs
associated with "[a]ny attempt to influence . . . the enactment or modification or any
pending Federal . . . legislation through communication with any member or employee

of the Congress."

“Heatrer Dewar, Three Lawmakers Back Glades Land Buvout, Miami Herald,
Decemper 17. 1993, at 1B.

“:I_d;
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Here. the Public Atfairs Manager's letter, urging the Congressman to remain firm in nis
commitment o support the legislation on the purchase of Everglades land. was plainly
an attempt to influence the enactment of pending federal legislation. The fact that the
legisiation had already passed the House of Representatives, where the Congressman
sat. 2id not thereby render those costs allowable. The legislation. which later passed
the Senate and was signed into law.” was still pending. Therefore, the costs are
una’owable under OMB Circular A-122.%

NEWE ACTIVITIES

Y

With respect to the National Fish and Wildlife Foundation grant to The Nature
Conservancy. grant number 94-013, we believe that the costs associated with one
acuvty are unaillowable lobbying costs under Circular A-122. In our view. this actvity
also ~onsututed a violation of a provision of the grant agreement restricting the use of
gran: Jungs for political acrivities.

The acuvity In question was a letter-writing campaign conducted by a former TNC
empiovee under the supervision of the then-Public Affairs Manager. All of this
emplovee's salary was paid by the NFWF grant during her employment with TNC
from January 24. 1994 through May 20, 1994. The letter-writing packet was sent to
pro-environment persons and groups. The cover letter to the campaign's letter-writing
packer stated. ‘it is vitally important that our elected officials receive pro-sanctuary

- -ational Park Protection and Expansion Act of 1989, Amendment. Pub. L.
No. 113-215, 108 Stat. 98 (1994).

~“Nor does the fact that the legislation was not expressly named in the Public Affairs
Manager s letter transform the costs of preparing the letter into allowable costs. The
OMB Zircular provision is derived from two sources: the lobbying restriction formerly
contained in the Treasury, Postal Service and General Government Appropriations Act
and the [nternal Revenue Code definition of "influencing legislation," at 26 C.F.R.

§ 4911 di(1)(Bj. 48 Fed. Reg. at 50870. Under the appropriations act and the Internal
Revenue Service's interpretations of the Internal Revenue Code definition of
"influencing legislation," the determination whether a communication is an attempt to
influence legislation does not turn on whether the legislation is identified by name.
Rather. if the circumstances would allow the legislator reasonably to infer that the
communication refers to legislation then pending, that will be enough to make out a
violation. See B-192746. March 7. 1979: B-271004, March 20, 1996; 26 C.F.R. §
56.4911-2/b); 26 C.F.R. § 56.4911-2(b)(4)(B) (Example 1). Under the circumstances
presented here. the Congressman who, less than a month earlier, had helped obtain
House passage of legislation authorizing the use of federal funds for the purchase of
the lands referred to in the Public Affairs Manager's letter. plainlv could infer that he
was being asked to remain firm in his commitment to this still pending legislation.

B-2T4787
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mail at this time.” Another document in the letter-writing packet discussing guidelines
for the letters informed letter-writers that one of the goals of the campaign was ' tell
vour elected officials that you support the Sanctuary and want additional funds
allocated to the program.’

mple letter in the packer stated. 'T support the Florida Keys National Marine

il
-

e

Sanctuary and urge additional funding to the program.” The sample letter was
aadressed to the Secretary of Commerce and contained “cc's” to the Governor of
Florida. the two U.S. Senators from Florida, the U.S. Representative from the Florida
Revs. a State Senator. a State Representative, and a Sanctuary Advisory Council
memoer. Another document in the letter-writing packet prepared and signed by the
TNC 2mplovee provided the address of the addressee and the "cc’'s’ and stated. "Stop!
Save rime and let me be vour secrerary. Just send me your original letter [sic] and ['ll
copy and mai them for you."

'y

The Zocuments provided to us by TNC contain several copies of letters patterned arter
the sample letter and sent to the addressee and the 'cc's.” The TNC documents also
contain a response to one of the letrers from one of the officials who was “cced,” a
U.S. Representatve from Florida. It states, in part:

T advocated on behalf of funding for the Sanctuary last vear and am doing the
same again this year. [ believe funding for the Water Quality Protection
Program of the Marine Sanctuary is essential. Last year this 3 million dollar
nrogram was allotted only $185.000 in the Environmental Protection Agency's

az ¢

oudget. I plan to work hard to make sure the program is fully funded for 1995.

This i=rter-writing campaign began around February 25, 1994, shortly after the
Presicent's budget request for fiscal vear 1995 was transmitted to Congress on
February 7. 1994.° The budget request contained a proposal for a 31 percent increase
for NOAA over 1894 for the designation and operation of national marine sanctuaries.™
In addirion. the budget requested funding for water quality protection by the
Environmental Protection Agency in the Florida Keys National Marine Sanctuary.®

The TNC employee who conducted the letter-writing campaign told us that the part of
her sample letter requesting additional funding for the Sanctuary referred to the

appropriations under consideration at the time in Congress.

“Budzsr of the United States, Fiscal Year 1995, Feb. 7, 1994.

“Id. ar 141
“Derarrmenrs of Vererans Affairs and Housing and Urban Development. and
Inderendent Agencies Appropriadons for 1995: Hearings Before a Subcommittee of

-

Appropriarions, 103rd Cong., 2d Sess. 775 (1994).

-1
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“We believe that costs for this letter-writing campaign are unallowable grassroots
lobbying costs under the terms of Circular A-122. Paragraph B2la.(4). That provision
deflnes as unallowable:

‘lajny attempt to influence: (1) tjhe introducton of Federal or state
legislation: or (ii) [tJhe enactment or modification of any pending Federal
or state legislation by preparing, distributing or using publicity or
propaganda, or by urging members of the general public or any segment
thereof to contribute to or participate in any mass demonstration. march,
rally, fundraising drive. lobbying campaign or letter writing or telephone

o

campaign . . . .

Here, there was an admitted attempt to influence the enactment of federal
appropriations legislation by urging members of the public to participate in a
letter-writing campaign.” The terms of section B2la.(4) make costs associated with
this activity unallowable. As discussed earlier, the fact that the appropriations

legislation was not explicitly named does not make costs for the activity allowable.”

In our view. this grassroots lobbying campaign also violated a condition of the grant
agreement which prohibited federal matching funds provided under the grant from
being used "to support lobbying activities—defined as attempting to persuade
members or any legislature (city, state. or U.S.) to enact legislation favorable to

"

drantee s cause . . ..

There are no records available that would allow us to determine how much time the
TNC emplovee spent on the grassroots lobbying campaign. In a matching fund grant
such as this one. the costs paid by private funds. as well as costs paid by federal

2 legal opinion submitted by The Nature Conservancy argues that it is not reasonable
to assume that the organizer of the letter-writing campaign intended to try to influence
federal legislation by merely requesting that copies be sent to Congressmen, because,
according to the opinion. "Congressmen want to be honored and courted.” We cannot
agree with this argument. Sending a letter that seeks legislative change as a "cc" is no
less an attempr ro influence legislative change than addressing it directly to the
recipient. Indeed. the fact that one of the "cc's" here responded so fully to the funding
point made in the grassroots lobbying letter belies the argument made in The Nature

Conservancy's legal opinion.

~See supra note 23.
B-27478T
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matching runds. must be allowable under the applicable cost principles.” However,
the tortal salary paid to this TNC employee during the course of the NFWF award was
less than 37000. Moreover. she did other non-lobbying work during the time period of
the NFWT grant. with the result that proper expenses were interspersed with improper
ones. We cannot determine precisely how much the TNC employee spent on postage
or similar expenditures ror this project. but the total amount spent by the emplovee
for postage during the course of her employment was minimal. In these
circumstances. where the funds spent on improper lobbying are small and commingled
with proper expenditures. we nave held that it would be impracucal to attempt to

recover them. B-209049 (Seprember 29. 1982): B-17S648 (September 21. 1373).

i

RECORDKEEPING INADEQUACIES UNDER NOAS AWARD

Our task of sortng out what funds were used to pay for the unallowable lobbying
activities under the NOAA award above has been made more difficult because of
inadequacies in The Nature Conservancy's recordkeeping practices at the time of the
NOAA award.

OMB Circular A-110. which was made a term of the Cooperative Agreement award
between NOAA and TNC, required at the time (and still requires) that financial award
recipients' financial management systems provide for "{r]ecords that identify -
adequarely the source and appiication of funds for federally sponsored activities." and
'fa)ccounting records that are supported by source documentation.”” The NOAA
Grants and Cooperative Agreements Policy Manual for the relevant time period
explains that source documenrtaton includes time and attendance records and states
that documentation of the costs of federal awards must support the costs charged to
the awards.” In additon, the Policy Manual provides Checklists for Internal Control,
which indicare that the accounting system should accumulate and record the direct
costs of each federally supported project for both federal and non-federal costs.”

“0OMB Circular A-110, Grants and Agreements with Institutions of Higher Education,
Hospitals and Other Non-Profit Organizations, C.23(a)(4) (Nov. 19, 1993). Circular
A-110 was incorportated as a term of the NFWF grant.

“Circular A-110. Grants and Agreements with Institutions of Higher Education,
Hospirals. arnd Other Nonprofit Organizations: Uniform Administrative Requirements,
Attachmenrt F. Standards for Financial Management Systems, 2.b., g., 41 Fed. Reg.
32016, 32013 “July I, 1976).

“NOAA. Granrs and Cooperartive Agreements Policy Manual, #7, p.44.

*'1d., Checklists for Internal Conrtrol, Attachment M, pp. 5-6.
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Circular A-122. which is a term of the Cooperative Agreement Award between NOAA
and TNC. requires federal award recipients to prepare ‘personnel activity reports,* also
known as ume and effort. or time and attendance records, 'retlecting the distribution
of activity of each employee . . . whose compensation is charged, in whole or in part.
directly to awards."”

Further. the [obbying provisions of Circular A-122 require recipients 1o maintain:

‘adeguate records to demonstrate that the determination of costs as being
allowable or unallowable pursuant to [the lobbying provisions of Circular A-122]
compiles with the requirements of this Circular.’

19 Fed. Reg. at 18276. The NOAA Grants and Agreements Policy Manuaj states that
the award raciplents’ accounting system should identfy and segregate unailowable
COSIs. ,

Finally, in addition to these federal recordkeeping requirements imposed in connection
with the financial award, The Nature Conservancy itself at the time of the NOAA
award had developed budget center guidelines mandating that its field offices track
lobbying expenses for federal income tax reporting purposes.’

During the time of the NOAA award, The Nature Conservancy did not have an
adequate tme and effort reportng system in place. A Coopers & Lybrand audit report
of The Narure Conservancy for the years ended June 30, 1992 and 1991 aiso made this
finding as early as July 30, 1993. A comprehensive time and effort reportng system
was implemented July 1, 1994. As a result, Circular A-122's requirement for
personnel activity reports and Circular A-110's requirement that costs charged directly
to federal projects be documented were not met. In this case, this meant that the
TNC Public Affairs Manager. sixty-five percent of whose salary for the time of the
award was paid by the federal government,™ did not separately record time he spent

“Circular A-122. 45 Fed. Reg. at 46028, § 1(2).

“* The Nature Conservancy, Government Relations Handbook: Lobbving Law:
Reporring Requirements: and General Policies, Jan. 21, 1993.

"As noted eariier. the Public Affairs manager's annual salary was $30,300. so his salary
for the 9-month period of the award would have been $23.100. The $15.000 in salary
(not including the $1,000 for benefits) that was paid by the 3-month NOAA award was
65 percent or his 323,100 salary for that period of time.

B-274787
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on work for the federal award and time he spent on work for The Nature
Conservancy.™

Further. at this time, emplovees of The Nature Conservancy's Florida Keys- Initiative
were not segregating time spent lobbying, as required by their own Government
Relations Handbook.”® Thus. there are no TNC records from the time of the NOAA
award o support the position now taken by TNC that costs for any acuvities that may
have been unallowable lobbying costs under Circular A-122 were actually costs

incurred and paid for by TNC.

To the conrrary, the one contemporaneous performance report transmitied to NOAA
by The Nature Conservancy concerning the Public Affairs Manager's activities
indicates that at the time of the NOAA award, costs of certain of the activities we have
found unailowable were being charged to the awa.rd The Public Affairs Manager's

Performance Report states:

‘This report covers the period July 1 — September 30, 1993. It includes

tasks described in the agreed upon work-plan and other tasks outside of

the work plan.[*'] The tasks below represent approximately 30% of my

entire workload for the quarter.”
Given that the "NOAA Performance Report” states that it includes tasks described in
the work plan and tasks outside the work plan, we take this Performance Report to
mean that the Public Affairs Manager was reporting work he was doing for NOAA that
was required by the award and also additional work for NOAA that was not
specifically required by the award's work plan. Our understanding is confirmed by the
further statement in the report that the tasks listed included approximately 30 percent

*To compound this inadequacy in the Public Affairs Manager's time and effort
reporring, an accounting error at the time of the NOAA award resulted in none of the
Public Atfairs Manager's time during the award period being charged to the award
under TNC's accounting system. Instead, all of the Public Affairs Manager's time was
charged to a different account. The error with respect to the Public Affairs Manager's
time charges was discovered shortly before the end of the NOAA award period, but it

was never corrected.

*Instead. at the end of the year, the Director of the TNC Florida Keys Initiative
estimated time spent lobbying by all his employees.

“The then-Public Affairs Manager told us that he does not know what he was referring
to by the 'work plan." However, in response to our request for the work plan, TNC
submitted to us a list of products expected of the Public Affairs Manager that was
included in rhe application for the award.
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of the Public Affairs Manager's entire workload for the quarter and by the then-Public
Affairs Manager statement to us that his understanding at the time was that 30 percent
of his time was being paid for by the NOAA award.” Thus, despite its claims now that
any unallowable costs were paid for by TNC funds, TNC appears at the time to have
been reporting costs under the NOAA cooperative agreement that we have now
determined to be unailowable lobbying costs.™

However, even though we have found that certain costs reported at the time as costs
under the award were unallowable lobbying costs, as long as TNC can now
demonstrate. as it contends, that it had allowable costs in salaries and beneiits for
public affairs work totaling the full $16.000 of the NOAA award, it will not be required
to reimburse the federal government for the unallowable charges. B-208871.2
(Februaryv 2. 1389). The reason is that funds which become available due 0 the
disallowance of costs are treated as funds never expended or claimed. A grantee
ordinarily is obligated to retwrn to the government any payments it receives for
disallowed costs. To the extent the grantee has other costs that are allowable. the
grantee is allowed to substitute these other allowable costs for those disallowed, and

does not need to repay the government. Id.

TNC believes that it had $16,000 in allowable costs, and NOAA states that the
Sanctuary Superintendent's notes documenting meetings with the Public Affairs
Manager. along with quarterly and final performance reports and other documents
concerning the Public Affairs Manager's accomplishments. provide adequate
documentation for the amount of costs charged to the award.”

*Actually. 85 percent of his salary for the award period was being paid for by federal
funds. See supra note 36.

““In this connection, we note that the Coopers & Lybrand Audit Report for the year
ended June 30, 1994 suggested that The Nature Conservancy's political actvity policy
should be expanded to address prohibiting lobbying activities with federal funds.

*In connection with our review, NOAA requested our advice on whether guidance
issued by O)MB to implement an anti-lobbying statute known as the Byrd amendment
(31 U.S.C. § 1352), also applies to lobbying activides under Circular A-122. That
guidance provides that: '
"To the extent a person can demonstrate that the person has sufficient
monies. other than Federal Appropriated funds, the Federal Government

shall assume that these other monies were spent for any influencing
activites unallowable with Federal appropriated funds.”

55 Fed. Reg. 24540, 24342 (June 15, 1990). NOAA asks whether this assumption
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MONITORING BY NOAA

According to a Department of Commerce Administrative Order, the Program Officer
assigned to a Department of Commerce federal financial assistance award has the
following duties. among others. with respect to the award: morutoring project
activities to ensure that the project is being properly carried out; reviewing and writing
evaluations of quarterly and final performance reports submitted by the recipient:
prosiding to the Grants Officer copies of progress reports and evaluations; and
reporting to the Grants Officer in a timely manner on potential and existing problems
and/or noncompliance.*

The Granrts Officer is responsible for, among other things, reviewing for appropriate
action all reports submirtted by the recipient and ensuring proper monitoring of the
recipient's compliance with the terms and conditions of the grant and taking
appropriate action where there is non-compliance.?

According to the NOAA Grants and Cooperartive Agreements Policy Manual, if a
required report is not received by NOAA by the date it is due,® the Program Officer is
to send a delinquency notification letter to the recipient requesting the report.* If
neither the report nor an acceptable explanation is received, the NOAA Grants Officer
is required to send a follow-up letter to the recipient and take other actions up to and
including rermination of funding.

shouid appiy where. as here, the federal recordkeeping requirements discussed in the
text have not been complied with. so that it is not clear whether federal funds have
been used for lobbying activities. In our view, the assumption would apply in such
circumstances. if. as is also discussed in the text, the grantee has allowable costs
totaling the full amount of the award.

“Department of Commerce, Administrative Order 203-26, Department of Commerce
Grants Administration, § 4.04e., May 15, 1985.

*Id. at § 4.04a.

*The NOAA award specified that quarterly performance reports were to be submitted
no later than 30 days following the end of each reporting period, for the periods
ending March 31, June 30, September 30, and December 31. Department of Commerce
Financial Assistance Standard Terms and Conditions, Attachment B to Award Number

NA3TOMO122. at D.02.

“NOAA. Granrs and Cooperative Agreements Policy Manual, p. 62.

i Dy -
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There was a breakdown in NOAA's monitoring of The Nature Conservancy award. As
noted above. TNC's Public Affairs Manager submitted on a tmely basis only one of the
four quarterly performance reports he was required to submit for the NOAA award.®
The Program Officer did not send a delinquency notification letter to TNC nor inform
the Grants Officer of the three missing reports. Moreover. the Grants Officer, who
had responsibility for reviewing the reports as well. did not inquire with the Program
Officer or with TNC as 10 the mussing reports. Although a January 14, 1994 NOAA
Grants Orfice document reveals that the Grants Office became aware at least as of
that date that no perrormance reports were in the Grants Otfice official file for the
award to TNC. no one from NOAA ever contacted TNC concerning the missing

perrormance reports.

With respect to the one performance report that was tmely filed, the Program Officer
rold us that she did not review it thoroughly because it was not within her normal
area of assignment. She also did not write an evaluaton of it, as she was required to
do under the Department of Commerce procedures set forth above. She had prepared
the paperwork on the award at the request of the Manager of the Gulf & Caribbean
Branch Sancruaries and Reserves Division, in whose area the award originated. She
said that she gave the performance report to him, but he does not recall receiving it.
According 1o the Branch Manager, even if he had received the report, he would not
have reviewed it because he was monitoring the award through the oral reports of the
Sancruary Superintendent of the Florida Keys National Marine Sanctuary, who he
understood was conferring with the Public Affairs Manager regarding the Public
Affairs Manager's work under the cooperatve agreement. The Sanctuary
Superintendent was not given a copy of the performance report at the time of the
award and did not understand it to be his responsibility to review such reports.

NEWE MONTTORING

With respec: 0 the grassroots lobbying activity discussed above, incomplete reporting
by The Narure Conservancy made detailed monitoring of the grant by NFWF very
difficuit. The Programmatic Report® submitted by The Nature Conservancy did not
disclose the nature of TNC's contacts with public officials. TNC's first Programmatic
Reporr listed and briefly described a "Letter Writing Campaign,” noting that "copies of
these letters “vere sent to state and federal elected officials.” The Programmatic
Report did not attach copies of the letters to public officials. NFWF's current Grant
Procedures Manual includes "Guidelines for Programmatic and Final Reports. which

“The other three reports were submitted after the close of the award period.
A Programmaric Report serves the same functon as the NOAA-required Performance
Report.
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require the grantee to submit to NFWF copies of materials generated as part of grants
along with all Programmatic Reports. These guidelines were established on NFWE's
own initiative and were not in response to this inquiry. However, the guidelines were
not in effect at the tume the TNC grant was entered into and therefore were not sent
to TNC for use in the preparation of its reports.
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