UNITED STATES GENERAL ACCOUNTING OFFICE
WASHINGTON 25, D. C.
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IN REPLY PLEASE QUOTE . § ‘ v.@:'g% ’J- %'

P&-g WM APR 291953

RELEASED.

Thd Gowmarswm!

. metwutntﬁmgmmm,mm,
covering sllsged damoges to claimsnts® lands dn an aves knowm s»

Californisdrizona Yuneaver Ares, ussd by the Department of the Arny
fer artilisry and bosbing ranges during the perioed frea April 1942,
thmm April 1945, without fofme) snthordsabion of the lsnd ownare.

By letter dated Pebromy 9, 1959, this Division returned the
mmwmammamw:wmamﬂmm«
sction an wan doemed APpIOP #e It was stated in the lotter thed ;
the clyimy regasant damage . to property snd f6l1 within the principles !
of law emrielated i your totter dated December 19, 1958, 3437765,
to the Ssevelary of ithe Army. In view of 1at Indorsement, dated
kprit 3, 1595, from the Office, Chisf of Englesers, regquesting recon-
sldergtion of the ¢laiwms Yy car Office, they were returned by the
Office, Chist of Plnmea, by 204 Indorsament of April 9, 1955,

mwmmymammﬁurmmmmgmwm,
the Go $. 1 ‘voalk slens tle dangercus
m&m@rmmmwmmmmwmn& In
iﬁa\!‘ﬁ 1953;!!1& Septender 19545 affiduvits of offlofrs of the Corps
of nesrs were recerded in the official records of San Sesnsrdine
County, Celifernia, statisg that the garesls of land desceitad therein
mmw&mmmranymmzmmm@
8314 landy Hulow the surfate. Owners of the affested paveels ware
mwwmmmm,mmmmafmarmomm
clatms - 1955, MW&W the lands were reinsposted, and o
duly 25, 1956, an affidevit wus recorded, giving notice that oertain
partions of ttxo land were no Longap cc-nmidam to be contamingtsd and
wate usable for any P » to whiich they were suited. The lands
mmwmwamwmwmwm@wmmmm

1 ad in 3956, By lstiers dated Asgust 17, 1956,
wmummmmmmwpmwmmuﬁmn
advised of its rectyrding.




The Clalma Officer, Corps of Dngineers, concluded that existence
of danages from land contamingbion as discloged in tha danger signs
and the affidsvits pecorded i August 1953, end Septemder 1954, was
negated by the effidavit recorded on July 25, 1956, Bowever; 4t wse
determined that the claima are cognizable under AR R5-4055 that the
claimants have a right to racover for uge and occupancy of thelr lands
urder implied rental contracts) and that payment is due the claimants
for "real® uge and ccoupancy of thely propamty by the Jovernmnt from
Aprdl 1942, through Aprdl 1948, and for constructive use end cccupancy
from Aprid 1946 thyough August 17, 1956, the interval from the end of
troop training and the posting of warning signs to the mailing of the
affidavit to the cleimants., The Covernmmnt's appuvaisals of fair value
for uoe and occupaney of the lands is baded on the pgyment of texes,
plus the grasing rental rate por sere charged by the Stats of California
for alwmilar landg, computed from the date each claimnt esguived title
to its lands through August 17, 1956. The emvunts vecommended for use
and occupancy are shown in the Zucker file, Z 289022

It was obated in letter of this Division to the Department of the
Avmy that &t appeared the gebtisus of the Covermment Jwith pespect to
of congeqential demger or tort snd that, accerdingly, we had no
Juriadiction to gllow or diasllow the clalmg An question. GSos
B=137768, supray Be135208, Febroapy 27, 1958) B-134854, Januazy 29,

19583 and ¥ s 66, Jamary 29, 1957,

In requesting reconaideration of the claims, the Chief, Hanagewsnt
and Disposal Divielon, Banl Estate, Office, Chief of Enginsers, states
thet your declgion B<137763 determined that crop damage was in the
naturd of a toot over whidh our 0ffice had no Jurisdfetions that the
claims are basted on the parmanant daking of part of the use and value
of land for consideration on an implied contractual obligatien to pay
for use and cocupancy ©f lands mad that the clalms officer's report
denies the permapent teking btut affirms Covernment uge and cccupancy.

In view of the position taken by the Corpm of Engineers, the
metter iz mabmitted for your consideration and instractions.

It is to be nobed that the ¢lsime were first recsived in ocur
Office on May 15, 1958, Therefere, Af 1t i doterrdnad that they are
for use and otcupancy end are proper for hendling by cur 0ffice, it
will be necessary 1o recompute the amounts to be paid in view of the
act of Ogtober 9, 1940, 54 Stat, 106).

¥ L. GAYLOR

Chiefy Payment Claiue Branch

Encl asures
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B~13951,3-0.M, | JUN 1 0 1959
- Indorgement

Director, Claims Division

The FLfth Auenduent to. ‘hﬁweﬂnm**m&ﬁnwpmﬁdes»m&—pviMe |
wwmvahannotbetakentwm_m.ﬂm ' pres g

from guch a t.aking Unite& 5
ment is lisble T2 ded contract regardless «af v Ahe
taking 18 under a qamzion m o A Btad oz, I Lang! W - United
States, 101 U. 8, 33 gm}m“ﬁnimxmw. AFTETBTN T

It is well established that the atcounting officers have Jurisdic.
tion sattle claims ardsing undeér implied contracts for the fair
qyﬁ or services supplied the Government. S Comp. Dec.
588 1d. 5267 The sccounting officers do not 1039 Madﬂ.cmon aver
such a Clain merely bacause its aent pequine niration
of the faﬁr@aﬁm of the property’
May 17, 15453 21 Comp. Deo,. ,‘ " e the Ap3 LS ELL
of the United States to meke! n Lop Hhie :
private property is emmﬁm, we hﬁ‘i"iﬂl_ ARad mm&» mitdﬂ.e-
tion to settle claims therefor in the nstwrs of unliquidated damages, .
although suchelaixnsmlbqaumudmly%mwmdmofrm
enables a substantially accursfe Mmi,m' -4o-beimade of the
amo dueu B‘M?M .Ht’ Bchoh”'» ' ’ &IBS&?“O.M', DQQW h’
15407 B=79080, October 12, 1 353&6.}4., August 19, 1948
B-92683-0,M., March 15, 1950,

It is evident that the Gemmnem'g
period diwing which it actually used gupled. the
April 19L2 through. April ISL6 and-fer- e Tamaly PPl
August 17, 1956, during which by pisting" ‘
affidavits it continved demination thereaf

private property for p _‘_\ b i 4 » )
ing Office has Jup 8 10 question.. B-126962,
December 7, 1956% 'n-.ham, aaly 5y wm m chmm have s right

to recover s administratively recommended mplied-vental contracts.
swbglemenw &h: iasue ascordingly, sibject to the provisiene of
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 §QSEPH CAMPBELL

Comptroller Gensral
of the United States
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