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AUDATING DIVIGION

The conptmller General -

Attached is a copy of a memorandum dated April 27, 1957, from
our Assistant Director, Dayton, Chio, requesting a legal interpre-
tatfon regarding four guestions arising in eommection with our
review of the operation of the Air Force Departmental Industyial
Bquipment Reserve Storage Site Fo. 6 at l«hﬂetta, Georgla, by Tumpane
Company, Inc.

our A,ssi.stmlt Director, Dayton, Chio, is concerned ahout the
legality of the retention Ly the contractor of proceeds from sales
of equipment furnished by the Government for use in operating the
gtorags site and applying such proceeds againsi future billings
for operating the storapge site. This practice has been questioned
because it possibly results in an dugmentation of the appropriation
57-3400, operation and maintenance, which provides funds for the
operation of the storage site and contravenee the requirement that
21] procseds from any sale of surplus propez-ty ‘ba covered into the
Treasury as uiaeellmous receipts,

- We have discu.saed the attached memorandum:with the Assj,stant
General Counsel {Miscellaneous) who suggested that the matter be
submitted for consideration, Aecordingly, we respectfully requsst
ingtructions regarding the questions presentod by our Assistant
Director at Dayton. -

Sincerely yours,
"pEwTenes Ja Fovers

Lawrence J. Pwers
Dimctor :

Attachment -


http://property.be

B~139655-0.H. JUL 201955 xbt
Indorsement

Director, Defense Accomnting and Auditing Division

Returmed., Whils Govermeni~furnished property is oot speeifically
included in the definttion of Fcontractor ¥ g3 contained in
sectlon 3(k) of the act (L0 U, S. C. 472(k));¥1% is included in the
Mmuonbrthomhlaly.regulaﬁom promulgated under tha act
{LO U, 5. C. App. 55,17). However, the statutory definition specifies
any prepecty by # # ¥ & contractor # % ¥ with title to the
propexty vested Govermment., Silance “scquire® means to cbtain by
ﬁmz the statutory definition is broad encugh to inciude Govern-

property, ,

The sugmentation of sppropriation 57-3k00; if any, occurs at the
tine equipment purchased from ST7-3100 funds is furnished hy the Govern-
ment, rather than when such equiprent is so0ld and the proceeds applied
against cwrrent billings, since the contractor presusably would have had
to purchase the equipment and would have been reimbursed with 57-3L00
funds 1f such equipment had not been furnished by the + How-
evar, section 202{c) of the act (4O U. S. C. L4B3(e)) Dot only authorires
but requires sach exscutive agency, as far as practiscable, to "make

of property smomg sctivitiss within the agency when sach
property 1s determined to be no lorger reguired for the purposes of ithe
sppropriation fyem which it was purchased » & #,% Tihus, the reassign-
went of property among sctivities within an agenay financed by different
sppropriations S8 specifically authorised and directed, 7The opsration
of & storage site, whether by contract or othsrwise, would appesr to ba
an ®potivity within ths sgency.® Hence, the fuymishing of the property
vas authorized by statute; (assuming it o be s bona fide tramsfer for
use and a mere subterfuge); section 203(Z) of the act (0 U, S. C.
L8h{£) Whermits executive agencies to suthorise contractors teo retain
@ dispose of contracter inventoriesy and sectiom 20l(e) of the ‘sct
(W v. s, c. %S(e))%:q%niua comtract provisions, authorizirg proceeds
of sales of property in the custody of the contracter to be credited
agalnst the cost of the work covered by such coutract, as canirolifng
&nd not subject to the requirement of the sct that proceeds of sales be
covsred into miscellansous receipts, - Accordingly, the tramsaction cited
= %ppears to be suthorized by statute. . o

In view of the above, it is apparent that, where property scquired

7. YAth 57.3100 funde and furmished for the cperation of a Govermment storage
8lte iy disposed «f, it is properly claseified ws Yooutractor inventory®

Wiin the intent of 40 U. S. C. L72(k) Hassuming, of course, that such

- furnishing for use was bona fide and not 'a subterfuge. Questicn 1 is

ascordingly.
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Question 2 1s answered in the affirmative, assumirg, ofcourse,
that the centract so provides. :

mmwmmhmstml,mmplyummto
Question 3,

Since O U, S. C. 11'55(3) specificam atates "any epntract,' 1t
uust be deemed applicable to all typee of contrscta. However, whils it
refmto"axvuls of property,” it must be deswad spplicabls crly to
% 1y classified as scontractcr invenicry,* inasmuch as

U. 5. C. LBL(f) permits executive agencies o authorise contractars
mmmdmyﬂmwmmﬁ Question L is anpwered
sccardingly,

JOSEPH CAMPBELL

" Compirollar Gensral
of the United States
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