UNITED STATES GENERAL ACCOUNTING OFFICE
WASHINGTON, D.C. 20548

AUDITING DIVISION At
J | | 19h4

The Comptroller General

Your opinion is requested as to whether the Federal Power Commission,
in the circumstances enumerated in the following parvagraphs, is comply-
ing with that part of section L0(e) of the Federal Fower Act (16 U.5.C.
R03(e)), vhich states that the licenses shall pay to the United States
ressonable annual charges in an amount to be fixed by the Commission for
the purpose of reimbursing the United States for the costa of the sdminie-

The Fedeval Fower Act authorizes the Federsl Pover Commission (¥FFC)
to issue licenses, for a period mot exceeding 50 years, to citizens, associs-
tions, corporations, States, and municipalities, for the purpose of con-
structing, opevating and maintaining facilities for the dovelopment and
improvement of mavigation and pover from bodies of water over which the
Congress has jurisdiction. GSectiom 10(s) of the act provides, in part,
that all licenses issued shall be on the condition that the licenses
shall pay to the United States ressonsble annual charges in an amount
to be fived by the Commission for certain purposes, including the pur~
pose of reimbursing the United States for the costs of sdministration
under part 1 of the act., This provision was the result of an amendment
proposed by the Semate Committee on Commerce to H.R. 3184, 66th Congress,
first seasion, a bBill which was sventually emacted as the Federal Nater
Power Act, approved Jume 10, 1920 (Al Stat. 1063), which act later be-
came part of the Federal Fower Act. The Senate Committee Report No, 180
of September 12, 1919, stated with regard to this ssendment that:

deficit for the 3-year pericd amounted to about $855,000. The proposed
rule provided that im establishing smmual charges the actual costs of
adninistration would be prorated smomg the licemsees. (Specisl provi~
sions were included relating to State and municipel licensees which
from annual paysents under certain conditions.) Charges
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holders of licenses issusd sfter 1937 vere paying annual charges based on
one cent for each horsepower of suthorized capacity and 2-1/2 cents for
sach 1000 kilowatt hours of energy gemerated during the preceding year.
As moted above, these charges had not vesulted in sufficient reimburse-
8 to cover the administrative costs incurred in recent years.

Several licemsees objected to the proposed smendment to the regula-
tions. In a letter dated Septembar 24, 1963, the Uni n Blectric Company
of Saint Lowis, Missouri, raised the following points with regard to
Licensed Froject Wo, 4S0-Missouri, fssued February 25, 1926, to the

:

!

1. Sectimn 6 of the Federal Power Act provides that licenses
may be altered only upon mutual agreement betwesn the
liconsee and the Commissi n.

2. The issuing cleuse of license ASS-Missouri provides that the
license is subject to all teyms and conditine of the act and
rules and regulations of the Commission pursuant thereto as
anended and wade effective on the first day of April 1924 as
though fully set forth in the license.

3. Article 11 of the license provides that charges shal! be
determined in sccovdance with FPC Regulatiom 14,

4, Regulation 14, in effect April 1, 1924, provided that:

"After the waximum rates hereinabove prescribed

have become effective with respect to any license,
they shal! theareafter ¢omtinue without change with
respect to such licenses unless or until the Com-
mission or Congress shall make vreductions in such

rates of charge.”

Other licensees commented that prior to the Public Utility Act of
1935, the Federal Power Commission had wo suthovity to provide for
od justments of annual charges. By title 11 of the Public Utility Aet
of 1935, approved August 26, 1935 (49 Stat. 838), the original FPederal
Nater Fower Act was made part 1 of the Federal Power Act and parts 11
and 111 were added to that sct. The act of August 26, 1933, also amended
cartain portione of part 1, including section 10(e), The Senate report
(74th Congress, lst Sess., Report No, 621 to sccompany 5. 2796) im
commenting on the amendment to sectiom 10(e) stated:



“The ssendment also makes explicit the suthority of the Com~
msmudjut!mthuthnlwwm
the act.”

On November 20, 1963, the Federal Power Commissi n issued Ovder
No. 272 ‘exhibit 1) which placed in offect the new procadures for fix-
ing annual charges for the reimbursement of costs of administrati n
under part 1 of the act.

The Commissi n noted that!

“In commenting on the proposed emended regulation, most of
the licensees reporting to k the positi m that licenses may be
altered only by mutual agreement of the licenses and the Commis~ .

_si'm, unigses othervise provided in the licenss, and this was
especially so in comnecti n with licenses dssusd pri v to the
1935 amendment of the Federal Water Power Act.
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"We have considered the comments submitted. Secticm i0(e!)
of the act, both prior and subsaquent to the 1935 clarifying
ssendoents, provides that 'the licensas shall pay to the United
States reasonable smnue! charges in an anpsunt to be fixed by the
Compissi n for the purpose of veisbursing the United States for
the cests of administration' of Fart 1 of the act. The above
quotad terms and conditi ne are expressiy made part of licenses
issued both prior and subsequent h 1938."

The Union Kleetrie Company filed, om Decegber 1%, 1963, an applice~
tion for rehearing and recomsiderati-on of Opder No, 272 ‘exhibit 2).
The Company contended that Order No. 272 was not authorised by the
Federal FTower Act and was invalid and contrary to law insofar ae it
purported to effect a change or alterati » in the methed of determining
stnual charges set forth in license No. 459, The Company reiterated
the points raised in its latter of Septesber 24, 1963,

“n Jume 18, 1964, tha Federal Power Comminsi n issued Ordexr No.
272-A (axhibit 3) which amendad Ozder 272 as it related to licenses :
fssued pri v to August 26, 1935. The Jume 18, 1964,  vder amended the
vegulati-ne to include & provisi n that "no licensee under a license
fssued pri r to August 26, 19335, shall be required to pey anpual
charges in an om unt greater than that prescribed in such license.’

FPC perecnnel have estimated that, as & result of Ovder Ne. 272-A ,
administrative costs will excead applicable reimbursesents by about
§$90,000 anmually.
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The Commission comsidered in Opder No, 272-A certain aspects of
the legislative history of the Fedewal Power Act, and stated!

id we do not here have to decide whether im the light of
such history the Commission pricr to the 1935 amendment might
have had the power to provide for adjusting such fees, Ve need
only find that the Cosmissi 'n had no statutory duty to provide
for adjusting fees and could legally provide for a fee which
could not be modified for the 1life of the license.

"In the light of the foregoing legislative history, we
conciude that the Commission had the power to specify im Union
Blectric's 1925 license that (t would mot incresse the fees for
sdninistering the act during the term of the license, and thet,
under the statutory schese, this provisi-a canmot ba superseded
without petitiomer's agresment.”

In Opder No, 272-A the Commission vaisad as & point in suppert of
its decision, the rejecti n in the House of the proposed Little Amend-
ment which proposed to gmend N.R. 3184 to specify that adjustments of
anmwal charges could be made. Howaver, this amendmant was not offered
to the bill as enacted, but rather to the bHill under comsidevation in

Although not pointed out in the Cosmission's order, the
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projects under the act, and for such charges may be

readjusted from time to time but mot oftener than once im two

years,"” m«mmm:m.)

The words “that purpose”’ render the sentence ambiguous in that it
could have been construed to permit adjustments omly for changes im the

proporti n of water power developed by individual projects. Thus, the
omissi n could be attributed to am intenti n to remove ambiguous lan—
guage end to provide the Commission some discretiom in the determinati n
of the menner in which costs would be recoverad. The absence of any
explanation by the conferance committes as to the reasons for omissi n
would sppear to preclude the attachmant of any real significance to this
aspect of the legislative history.

The Commissi n has recognized that the provisi ms of licemses may
be unilaterally amended when they are mot compatible with the Commissi n's
statutory duty., Thus, three licenses fassued after the Public Utility
Act of 1935, but comtaining the exact proviei ns regarding annual
chargas as those in license 459-Yissouri, are subject to the new regula~
tins for determining anmual charges under the provisions of Oxder No.
272A. The Commissi m ruling is predicsted on the propositi n that

t to the Public Utility Act of 1935, the Commissi n had a

statutory duty to provide in licemses for adjustments of ennual charges,
wvhereas prior to that act no such duty existed. In our opinion, the
congressi na! committes veports vhich sccompanied the Public Utilicy
Act of 1933 (Report Mo, 1318 dated June 24, !935, House of Representa-
tives and Report No, 6351 dated May 13, 19335, Semate), do not indicate
thet a major changs was effected in the provisions of sectim 10(e)
the Federal Vater Power Act, assigning duties to the Commissi n
which it was not already respomsible. Both reports charscterized
changes to secti t 10le) as mninor, clarifying emendments. Indeed,
regard to anmual charges for the purpose of reimbursing the
Government for the cost of sdministrati n, we fall to perceive how
t can be reasonably ssserted that authority for adjustments sust be
1igit; the need for sdjustment is inherent in the nature of the
purpose for which the fees ars to be sssessed.
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The Commissi n in choosing to comsider the question vaised by the
Union Electric Company on the issue of whather the Commiseion had the
moqhqupmmhllmhrdhmudmlw

» wo balieve, the sssential questi n implicitly answered in
firsative in Order No. 272, of whether the Commissi n has the
mmumm.lmlmﬁsdﬂunmm
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Goversment for the costs of administration under part 1 of the Federal
Fower Act., The act and legislative history appear to clearly set forth
such a duty, 3

In view of the Commission's recogniti n thet license provisi as
not compatible with its statutory duty are mot enforceable, it appears
that no barrier sxista to the proper discharge by the Commissi n of
its duty to recover coste equitably from holdere of outstanding licenses,

Your opini'n is requested as to whether the practice of the
Fedeoral Fower Commission of assessing anmual charges to !licensees
holding licenses issued prior to August 26, 1935, in amounts in-
sufficient to veimburse the Govermment for the costs of administre~
tim applicable te such licenses, conforms to the requiresents of
ssction 10(a) of the Federal Power Act, 1f you hold that it does,
your opinion is requested as to vhethesr the Vederal Fower Commission
is complying with the language of section 10(e) which prescribes that
annual charges shall be ressonable, under circumstances vherein
Liconses issued subsequant to August 26, 1935, are assessed with the
full pro reta shave of adeinistrative costs but licenses issued prier
to that date are not so assessed.

Apthur Schoenhautb

Arthur Schoenhaut

Peputy Director
Inclosuras rh
3 exhibits
DEC 17 1964
B-135215-0.M.
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United States or tridal lands ssbraced vithin Indian

reservations the commission shall fix a reasomable annusl
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