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The Comptroller G_e_natnl
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Director, RED - &em:y Euhvnge

- Request for legal aasistsace regarding variocus
" matters questiomad by Senator Proxmire in
comection with a trassportation exposition
at Dullies Airport

By letter dated May 12, 1972, Senator ¥Willlsm Proxmire
requested our Gffice to exsmine and report to him on a number of
sattars, including the possible misuse of appropristed monies for
certain sctivitias associated with the United States lsternatiomal
Transportation Exposition (TRANSPO) held at Dulles International
Atrport from May 27, 1972, through June 4, 1972,

In 1969, the Congress suthorized appropriations ef $750,000

for an faternationsl sercosutical expositiom (Military Comstruction
Authorizstion Act, 1970; Public law 91-142 approved Decembar 5, 1969).
The scope of the exposition leter was expanded to include all modes
of transportation, and direct Fedaral funding was increased to $5 mil-
lton (Military Construction Authorization Act, 1971; Public Law 91-511,
spproved 0¢tvbcr 26, \%70, and the act of Merch 17, [972; Public Lav
92-252).

The Depurtment osun:«! that TRANSPO would cost $10.1 aillton
and thatr tha funds would do avallabdle from appropristions of $5 mil~
{ien, estimated revenuex of $3.6 million, and reimbursesents from the
Department's constituent agencies of $1.5 miilion. The estimared
cost of $10.1 militon did not include the cest of variocus TRANSEC
sduintstrative support services furnished by other Feders] and son~
Yederal sources.

The Senstor's request (attaclment 1) quastioned the propriety
of the Department's actions in the following cases and reaised the
tseue of possible violations of law. Your decisions sz to vhether
there were violations of law in these cases would bde appreciated.




Mr. William J. Bird, a Vice~Fresident of Keisar Industries,
served without compensation as the Secretary's Specisl Assistant
for TRANSPO Development. He wes appointed to the positfon on
Septembar 10, 1971. His travel expenses were reimbursed under a
blanket fiscal year 1972 travel order which authorized first class
airfars vhen necessary for the conduct of the trip, and under which
he wes considered in travel status when he was in Wnsuugtm. D.C.,
perforaing his assignment.

Mr. Bird's usual practice was to return to bis residencs in
Hillsborough, Califorais, each weekend after working im Washington.
Pirst class air transportation was normally procured for Mr. Bird
by use of a Covernment Transportation Request. His travel vouchers
covering the period from August 25, 1971, through Marxrch 2, 1972,
showed that he wvas in a travel status for 79 days. Some weeks he
was in Washington only two or three days. He was reimbursed for .
actual travel expenses up to $40 per day for the period August 25,
1971, through October 1, 1971. Beginning on October 11, 1971,

Mr. Bird was reimbursed for actual travel expemses, excluding lodging,
up to $27 per day. Also, the Department usually provided Mzr. Bird
vith chauffeur~driven ground transportstion f{n and around the Vash-
ington ares &nd to and from Dulles Airport.

Effective October 11, 1971, at the same tims Mr. Bird's gllow
abie expenses ware reduced from $40 a day, tha Department leasad
room 409 at the Watergate Hotel as s meeting and coaference facility
for TRANSPO st a cost of $854 per month. Billings from the VWater—
g§ato and statements made by Department officials indicate that the
room was occupied by Mr, Bird. Department offficials advised us that
it kept no records of meetings or conferences held in the Watergate
m‘

See attactment 2 for coptes of the contract for the lease of
room 409 and for selected psid vouchers. See attactment 3 for cepies
of Mr. Bird's suthorization for travel, details on his air travel te
Harch 1972, selected peid travel vouchers, and detatls on chauffeur-
driven ground transportation services.

The Senator questioned whether the use of the Watergate room as
a meeting snd conference facility was sufficlent to justify the expend-
iture imvolved, and whether the refmbursements to Mr. Bird of $27 a
day for subsistence (primarily for meals) was an improper use of Fad-
eral funds, The Seastor questioned, slso, vhether the expense for
weekly first class flights to the west coast was proper.

With regard to the axpenses paid to or for Mr. Bird for
sccommodatfons, subsistence, and transportation, we wouid like your
views as to whether we would have any legal basis for questioning
these paymants. Also, if the Department bad wished, could it have



legally leased the Watergate room for the private use of Mr. Bird,
without a justification that it would be used for other business
related activities?

HARRY J. KRUSZ CONTRACT

Harry J. Krusez, TRANSPO's '"Consulting Executive Director,"
worked under a contract for studies to identify management and
operational problems confronting TRANSPO and to recommend corrective
actions. This contract, for $40,000, covered personal eervices and
related travel expenses for the period January 3, 1972, through
June 15, 1972,

His updated technical proposal covered the furnishing of serv~
ices necessary to provide mansgement direction and support for TRANSPO
a8 well as preparing reports thereon. In his propossl he stated that
he would be concerned with (a) earrying out all necessary tasks and
functions required in developing and managing the exposition as well
as ensuring necessary coordinstion with the Secretarial Special Assist-
ant sesigned to the project, snd (b) upon completion of all tasks per-
formed under the contract, preparing and submitting s detailed report
setting forth the considerations involved in developing and managing
an exposition of this nature. He proposed to perform work directed by
W. J. Bird at a rate of $25 per hour.

. The contract provided for payment of $34,100 on tha basis of 10
reports to be submitted essentially at 2-week intervals. The balance
of the contract (85,900) covered estimated travel expenses. The en-
abling legislation (Public Law 91-142) provided that temporary or
intermittent services as suthorized by sectfon 3109(b) of title 5§,
Unfted States Code could be obtained but at rates not to exceed $100
per diem in the case of any individual.

All available information indicates that Mr, Krusz was paid
solely for his personal efforts. He had no administrative or clerical
personnel in his employ providing direct or tndirect assistance to
TRANSPO. Such services were provided by Govermment clerical persomnel.
It appears that Mr. Krusz devoted full time to directing TRANSPO begin~
ning January 3, 1972. See attachment 4 for copies of the Krusz proposal,
contract, and certain related paid vouchers.

The Senator questioned whether the -contractual: arrangement with
H. J. Krusz was & subterfuge to pay him for comsultant work at the
rate greater than that permitted under the law. We would like your
viewa a8 to whether we would have any legal basis for questioning the
Department's contract with Mr. Krusz,




TRAMSEC svarded a contract to Hargrove Displays, Inc.,te provide
support services te TRANSFU exhibitors. Exhibiters were required by
the terma of their lease to use only the servicas of Hargrova st Duiles. -
Hergrove provided gll labor and services to load and unload materisl,
move material to and £rom exhibitor locatione, bookup and discomngeot
utiifties, and remove, store, snd return exhibitors' empty display
crates, as well ss all other labor end cervices requirad at the TRANSFO
site. Hargrove iz rsquired to pay TRANSPO & commission besed on a per-
contage of its billings to customsrs.

The Semator questioned the guitability of ths clsuse in the con-
trect requiring Usrgrove to pay to the Fadara! Govermment a percentsge
of fts billings. Ve would iike your views ss to whether there fs any
. lagsl basts to question this feature of the Eargrove comtract. See
sttachmant 5 for pertineat detsils of the contract and relsted documents.

4 o AR, INC.

Clapp snd Poliak, Inc., was the TRANSPO space sales contrsctor.
Under the contract this firm was responsidle for a variery of matters
relating to exbibitor smles. For exanple, the contract required the
firm to preduce and distribute snncuncements, promotion sales materials,
an exhibiteor informmtion bookiet end technica! mamusl, and to devalep
and conduct g sexies of briefing presentatiens. The contractor glso
handled a variety of ‘matters at the site snd provided certetin advisory
services to TRARSPO offfcizis. The contractor received s comaission
based principslly on & aiiding scale parcentage of totel sgles revenve.
Revenues to TRANSPO from sales of apece to exhibitors were estimated
at §1,585,000 and commissions to the contracter wera sstimated at
$454,000. As in the Hargrove Displays, Inc., contract, the Semmtor
quastioned the suitability of the commission clauses im the Clspp and
Poliak contract. We would Iike your viewe ss to vhather thare fs soy
legal basis for questioning these clauses. See attachment 6 for copy
of Clapp end Poliak contract,

Alan M. Yorhees associstes, inc., under & cost reimburgement
type contract, provided public msss tranaportatiom te and from the
Dullss Airport site. Total estfmstad cost, including Vorhess! expenses
snd payments to bus companies was sstimsded at $234,000. . Vorhees' £4xed
fee was 817,500. Fare collections from riders were estimated st $150,000,
The contrmct (see sttachment 7) was entered into under the autherity of
ssction 709(7) of Public Lav 91~142, which states that




"For cﬁe purpose of conducting the exposition, the
President is authorized-- '

* Kk * %

(7) to enter and perform, with any person or body
politic, contracts, leases, cooperative agreements,
or othaer transactions on such terms ag he may deem
appropriate, without regard to the provisions of
section 3709 of the Revised Statutes of the United
States Code * ¥ %"

The Senator questioned the Department's authority for providing
“the TRANSPO bus subsidy. We would like your views as.to whether the
legislation cited above by the Department grants such authority. If
there i8 a question as to the adequacy of the cited legislation, does
the Department have other authority to provide auch fransportation
service?

ENVIRONMENTAL IMPACT

Section 102(2)(C) of the Naticnal Environmental Policy Act of
1963 (Public Law 91-190 approved January l, 1970) requires Federal
agencies to prepare detailed environmentgl statements on propossls
forilegislation and other major Federal actions significantly
affacting the quality of the human environment.

In preparing the required statements, agencies are to consider:
-~-the environmental impact of the proposed action,

--any adverse environmental effects which cannot be avoided
should the proposal be implemented,

—-alternatives to the proposed action,

--the relationship between local shoert-term uses of man's
envirorment and the maintenance and enhancement of long-
term productivity, and

--any irreversible and irretrievable commitments of resources
which would be involved in the proposed action should it be
implemented.

Prior to makinglany detajiled statement, the responsible Federal
official 18 required to consult with and obtain the comments of any
Faderal:agency which has jurfadiction by law or special axpertise

with respect to-any-environmental impact—involved. .



Copies of the envirommental statement and the comments and
vievs of appropriate Federal, State, and local agencies, which .
are authorized to develop and enforce envirormental standards, are’
to be made available to the Precident, the Couyncil on Environmental .
Quality (CEQ) and to the public ae provided by section 552 of title 5,
United States Code, and are to accompany the proposal through the
agency review process. The CEQ's guidelines for Federal sgencies'
considerstion of envirommental impact were published in the Fedaral
Register on April 23, 1971.

The law and related regulations are silent about proposed Federal
actions which, in the agency’s judgement, would not significantly
affect the environment. Some agencies, including the Department,
use documents resembling envirommental statements, sometimes called
negative declarations, to record agency judgemsnts that statements
are’not warranted on certuin actions.

The Special Asgistant to the Secretary for TRANSPO Bevelopment
stated that the exposition was expected to have negligible impact an
the enviromment bezause of its short duration and because of the con-
sidsration given to envirommental factors in the project's planning.

The developwent of a negative impact statement was begun by the
Department in late 1971, According to Department offieials, CEQ's
guidalines do not require negative statements to be circulatad for
comsent cutside the agency. 1In response to demands by envirommental
groups, DOT released to the public a negative declaration statement
dated April 12, 1972, at which time the construction at the Dylles
Afrport site was substantiaiily completed.

The Senator asked whether the Department's refusal to file an
environumental impact statement was a violation of Federal law. The
Senator's Legislative Assistant, informed us that the Senator wes
questioning epecifically the legality of the Department’'s beginning
of construetjon at Dulles Alrport without having prepared an impaect
statement. See attschaenc 8 for copy of negative envirommental
1npacc statemant.

We would 1like your views as to whether there is a legal besis to
questlon the agency's action. _

. - We are available to discuss this request in more detail with
your repregentatives and to obtain any additional tnformation which
may be required in gonetideration of the fssues raised. Mr. Frank Mattaers
is responsible for our audit work on this request. He may be reached
on 118-61777.




Attachoents - 8

1.

2.

3.

b,

S.

6.

7.

Copy of May 12, 1972, letter from Sevator Froxmire.

Coptes of contrsct vwith Entargate Hetel and selected
patd vouchera.

Coptes of Wiilism J. Bird's authorigeiiom for travel,
Iisting of sir trave! to Herch 1972, ssiected paid
vouehers, and itsting of chauffeur-driven ground trans-
portation provided in the Vashington area to March 1972.

Coples of Harry J. Eruse's propoasl to provide consultsat
ssrvices, coatrast with Sarry J. ¥russ Compsny, and
selected paid vauchers.

Copies af comtract with Hargrm Digplays, 1nc,, relsted
proposal evsiuation studtes, pro forme leasa for exhibitors,
and Conditions of Pexticipation.

Copy of contraet with Clapp and Paliek, Ine.

Copy of comtract with Alen M. Yorhees Associsates, inc.

Copy of negative eavironnental impsct ststement.

Hr. Sgmuelsen, OCG
Control Desk (RED2-41)
Mr. Xelley
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DPirector, Resources sad Rcosonic Development Division

Retarned, Ve hive reviewed the legal malters raised in your sub-~
aission concermning some of the questions raised by Zemator Willism
Prowsire in commection vith the United States Imtermatismal Transporta-
tiom Bxposition (TRANZPO) held at Dulles Intermatismal Airport from
My 27 through June k, 1972, and sur comgents fallows

" The Intermationsl Aeroasutical Exposition was autharized to be
estadlished m conducted by sectisa 709 o7 the Militery Comstruction
Autborization Act of 1970, Pud. L. 91-Lk2, dated Decesbar 5, 1969,

83 stat. N7/ Bection 609 of the lliutlty Construction Authorizetion

Act of 19Th, Pud. L. 91-511, Octsber 26, 1970, 8k Stat. 1224 /Authorized
the Expoaition to be held in 1972 and inereased the sppropriations autho-
‘rized i Pud. L. 3L-142 fros §750,000 to $3,000,000. The amwmts of
asuthorized spprgpriations were ineressed by the Act of March 17, 1972,
m- L. 92“252. ‘5.@,@.

a28 oy IAM J. BIRD -

Concarniag the “per dlewm’ peid ¥r. Bird, in addition to transporta-
tion expmaes, 5 4.8.C. ms‘éravldu that an individual serving without
pay or at & dollar & yekr miy be¢ relsbursed for the sctmml and necessary
expenses of the trip, mot to exceed the amount naned in the travel autho-
rization aad not to5 exceed $40 per day rhen the mximua per diem allowance
vsuld be mucl less than the actusl expemses due to the unusual unature of
the travel assiganenat. ‘ihether to atthorize travel om am actunl expense
basis is & satter for sdwinistrative deteraination. Accordingly, sad
since Nr. Bird's actual mxpense suthorizetion vas reduced from not to
excood $40 per duy to ant to exceed §27 per day as of the date bousing
sccommrdations were furnished Mr. Bird hy the Government, ve would have
no legel bdasis for quastisning the "per 4ien” paymantsz wade to Mr. Bird
provided Ris sctual dafly expeases equaled or sxoeeded the amownt of the
"per dien” paymmt for such day.

Insafar as making a2 Goverawuent car availsble to Mr. Bird wvhile he
vas in & travel status for travel vhich would othervise be authorized
st Governnent expense, that ie a meiter of aduinistrative dimcretion
and we vould have no legel basis for questioning such deteraination.

— - =
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As to the musber of first class air trips wede by Wr. Bird betveen

his hone in California end hie place of esployment in Washington, D.C.,
the recard discloses that during the perind August 23, 1971, through
March 2, 1972, & period of approximtely 155 days, Nr. Bird vas in a
travel status 79 days. It sppears from the record that some weeks during
. the period in tion be was in Washingtom only 2 or 3 days. Under
$ 9.8.C. 9703(c)/en imdividual serving vithout pay or st a §1 & year
© WAy be alloved traasportatioa expeases for traval between his home snd

. duty station. The frequency of the trips allowed under circumstances
such &3 here invalved i{s & matier of sdministrative discretion smd in
the absance of a shoving of abuse of such diseretion, we are avare of
5o legal basis upon vhich this Office cam question the ageney's deter-
sination in this regard. )

Concerning the lessing of the room in the Watergata Eotel in the
District of Columbia for s conference sad meeting room, section TO9'Gf
Public Lav 91-142 suthorized the President or his designee to (1) hold
the exposition "at & location of his chofce within the United States,”

(2) to acquire real property by lease, amd (3) to emter with any person
or body politic leases on such teras &8s he ssy deem sppropriate. Thus,
there vas suthority for the lemsing of space if necessary to earry out
the purposes of section 709,Xsnd whether the leasing of space vas necessary
1s primrily a matter fHr detersinstion by the Presidest, or his designes,
in this case the Secretary of Trmmsportation. Waile the Department of
Treasportation Xept no recorde of weetings or comferences held in the
room in question, that does not necessarily mesn that the room vas mot
. used for the stated purposes; Thus we are unsble to state that the lense

. of the room in questiom vz, as & matter of law, unreasonadble or m-~

Justified. :

Wile %0 v.4.C. %lémhibltl the reating of property in the District
of Caluwsbis until & specific appropriation hes deen made for such pwrpose,
ssction 220(h) of the Federal Property and Administrative Services Act
of 1540, as added by Public Law 85-493 (approved July 2, 1958) T2 Stat.
294, kO U.8.C. 490(h)} together vith 1ite leglslative history, may be
considersd as authorizing the Adainistrator of the Generel Bervices
Mainistration to lease land in the District of Columbia (aee page 1,
Nouse Report No. 181k, axd pegesl, 2, and 3 of Semete Report Ms. 11h6,
85tk Congress, 2nd aushay/md the, rator sxy delegate sach
ssthority (L0 U.8.C. §86(d)/and {e}). Thus, the Aduinistrator of GSA
at the request of the President or bis designee {or by delegation of

suthority the Eecretary of Transportatiomn) could have leased the roca

~0-
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at the Watergate Hotel for uge as & meeting and conference roxi. dhile
the lease in this cese vas aot eutared into by 08A, under the clrcumstances
ve gee no useful purpose in raizing 8 question at thix time as tp vhether
renting the spaw in question fHr the purposes in duestion was contrary

to 50 ¥.8.C. 3h'

HARRY J, @CWI’M

. Rarry J. Krusz and Company entersd into a conmtract m condurt studies
to identify ssnBgement and onerational protlems confronting TRANEPO mmad

to recommend corrective ection in periadic reports. ‘The ¢ontract provided
for paysent of sn estimsted $40,000~-consisting of $34,000 for payment on

\un vesls of 10 reporte o be submitted essentially at two-week intervals

AN

.‘\‘

d $5,900 covering estimated travel expenses--far spacified services t
be perforaed during the period of Jemuary 3, 1372, through Jume 15, 1972,

This contract vas entered ints on & negotisted basis pursuant to
the authority of section TO9(7)/6f the Military Constructisa Act of 1970,

Pub. E.91-1h2, which section provides, in pertineat part, that the

President, or his authorized designes, iz authorized to sater into con-
tracts, and other types of arrangements, with aay perssn and on such
term3 a3 he may deem appropriate’ aud--af/ far us pertinent here-wwithout
regard to the provisions of k1 8.5.C. s/{desling with foruml advertising).

In viev of the nature nf the work to be verfrmaed by the comtractor
under the contract we are unable to5 ¢ay that the contractunrl arrangenent

™\ in question was a npubterfuge to pay for ynsu}.tant work at a rate greater

_

thon that permltted under section 709(2)Yof Pub. L. 91-142, for temporary

“or int,emittmt servicaes: nor are we axare of any basis for questioning

the lezality of the aub/ contract in view of the broad authorlty con-
tained ia section 709{7>f such Public Law.

A3 to the provisian in -the Hargrove contract requiring Hargrove to
pay the Government a percentage »f ite (Harprove's) billings end the
provision in the Clapp contract reguiring the Govermment to pay Clapp
cogaisalon based on & slidimg scale percentage of total sales revenue,

in light of the broad autharity provided by seciion 709(7)Xwe would have

no legal basiz for questisning such contract provisions.

~10-




 BUS TRANSPORYATION SUBSIDY

With respect to the question in the Senator's letter relating to
the failure of the Depertment to uze competitive bidding procedures in
these and the other contracts discussed in this mesorandum, we wish to
point out thet section 709(7Yof Pub. L. 91-142 specifically provides
that the President, or his desigmee, can enter into contracts for TRANEPO
vithout regard to the provisions of 4l U,8.C. 5, the competitive bidding
statute. :

_ Appropristions authorized to carry out section T09”5f Pub. L. 9l-
12 sre available to pay for those goods and services which the Depart-
ment determines to be necessary to carry oubt the purposes of that section.
Raving deterained that spaclal bus service to and from the TRANEFO site
is nacessary, appropriations available to the Department to pay the ex-
penses of TRANSPO are clearly aveliable to provide and sudbsidire such
bus service. MNoreover, the broad authority given to the Secretary
pursusat to section T09(7)%(to enter with any person contracts or other
agreements on such terms as he deems appropriste) is clearly sufficient
to peruit him to enter into the zudject contract. Accordirgly, we are
sware of no basis upon which to question the legality of this expendi-
ture. Cf. 46 Comp. Gem. 616.1” _

ENVIROGMMERTAL IMPACT
o/ | -
.. —.._Sectign 102(2)(C)'of the Bational Pavironmental Policy Act of 1969

“(NEPA);-Pub. L. 91-190, approved January 1, 1970, requires Federal sgencies

to prepare detailed environwental impact statements on proposals for

| . legislation and other major Federal actions significantly sffecting the

quality of the humsa environmemt. VWhether a proppsed Pederal action will
significantly affect the quality of the human enviroament 1s primarily
for determination by the head of the agency having wajor responsibility
for the project. Walle agency deterainations that particular action
would not significantly affect the humn enviromment have frequently
been challenged in the courts, this 0ffice would have no basis to object
to such determinations unless they could clearly de shown to have been
made arbitrarily or without a rationsl beasis. In the instant situation,
the Department hes determined in its negative declaration of environ-
mental impact dated April 12, 1972, that: “The Exposition is expected
to have negligidble impsct on the environment because of short duration
and the consideration of the environaental factors in planaing.” We
canpot say that, as & matter of lav, the Department's determination in

. this regard was unreasonable and therefore we are avare of no legal basgis

to question the Agency's decision that =x@@ emvironmental impact stale-
nent was not required. ' .

~1ll~"
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Having determined that & particular proposed Pederal action would
not significantly affect the quality of the human emvironment and theres-
fore that it was not reguired to file an environmental atatement with
regard to that p ged action, an sgency's responsibilities under
section 102(2)(‘:%:1& besn complied with. That is, the agency is
required to take no further action after it determines that an environ-
mental impact statement im not required with regard to partiocular proposed
action. Of course, there is nothing to prsclude an agency from filing a
statesent with respsct to such proposed Federal actions.’

We might further point out that REPA does not require sn agency to
record in any particular form its judgment that & statement is not re-
quired with respect to a particular proposed action. Thuz, while some
agencies, including the Department of Tranaportation, use documents
resembling envirormental statements, sometimes called "negative declara-
tions," to record agency Judgments that statements are not required with
regard to certain actions, such "negative declarations” are not required
by law and need not be circulated for comment outside the agency in the
ssas manner as environmental impact statements.

Since the Departaent has determined Yhat TRAREPO would not signifi-
cantly affect the quality of the humtn environment and since, as noted
sbove, We have no basis for questioning this determination, we vould
have no legal basis for questioning the Department's actions in this
regard.
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